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PROCEEDINGS AND DEBATES

OF THE

CONVENTION HELD AT PHILADELPHIA.

SATURDAY, Janvary 27, 1938,

Mr. Manw, of Monigomery, presented a memorial from citizens of
Bucks county, praying that the constitution may be so amended, as to
prohibit negroes from exercising the right of suffrage.

On motion of Mr. Maxn,

The said memorial was laid on the table,

Mr. PENNYPACEER, of Chester, presented a memorial from citizens of
Chester county, praying that no alteration may be made in the constitu-
tion, having a tendency to create distinctions in the rights and privleges of
citizenship based upon complexion,

On motion of Mr. PENNYPACKER,

The said memorial was laid on the table.

Mr. BipeLE presented a memotial, from citizens of the city and county
of Philadelphia, praying that constitutional provision may be made for the
more effectual security of freedom of speech, of the press, and of peacea-
bly assembling for public discussion, as well as preventing violence by
maobs and riots, and for compensating those, or their heirs, who may be

injured in person or estate thereby.
On motion of Mr. BippLE,

The said memorial was laid on the table.
Mr. CHANDLER, of Philadelphia, presented a memorial of like import.
And on motion of Mr. CHANDLER,

The same was laid on the table.
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A motion was made by Mr. MILLER, of Fayette, and read as follows,
viz :
« Resolved, That the minutes of the commiitee of the whole, of the 18th of October,

page one hundred and thirty-seven, be correctcd by striking the name of Mr. Mizizr
from the list uf yeas, the said MiLLER being then absent:

And on motion of Mr. M., the said resolution was read a second time,

Mr. MiLLer explained briefly that liis name was recorded as voting in
the affirmative, on a certain proposition, in rciation to the justices of the
peace, whereas he was not in the convention at the time. He asked as
an act of justice to himself that the error might be corrected ; and he
would, he said, have called the attention of the conyention to it at amuch
earlier period, but he was only recently made aware of the fact that such
a mistake was on the journals.

And the question was then taken and decided in the affirmative without a
division.
So the resolution was adopted.

A motion was made by Mr. BeLt,

That the convention proceed to the second reading and consideration of
the resolution read on the !lth instant, as follows, viz &

« Resolved, That the amendments to thz constitution agreed to by this convention,
ought not to be submitted to the people as a single proposition, to be approved or dis-
approved, but the same ought to be classified according to the subject matter, and sub.
mitted as several and distinct propositions, so that an opportunity may be given to opprove
some and disapprove others, if a majority of the people see fit ; and that a committee be
appointed, to report to the convention a classification of the amendments, and the man-
mer in which the same sball be submitted to the citizens of the commonwealth.”

Which was disagreed to.

The PresipEnT said, he would take this opportunity to mention, that,
in consequence of an inquiry made yesterday by the gentleman from
Chester, (Mr. Bell) the Chair had investigated the proceedings in com-
mittee of the whole, upon the article now under counsideration, in refer-
ence to the third section of the constitution, and he found it difficult to
say whether that section had, or had not been dispused of. The state of
the matter appeared to be this.

The standing committee on this article, reported 2 mew article, con-
sisting of a new set of sections, having no immediate reference to corres-
ponding sections in the constitution. The committee of the whole took up
that article, as reported, and made certain amendments, rejecting some of
the sections, and altering others; but it did not appear that there was any
direct vote of the committee taken, on the third article of the existing con-
stitution. It was printed as if stricken out, But the Chair would not
say that this was correct.  He believed it was not.

With this statement, it would be for the convention to say what order
should be taken in reference to that aection.

After some desultory conversation, growing out of the statement made
by the Chair, the convention passed to the
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ORDERS OF THE DAY.

‘The convention resumed the second reading of the report of the com-
mittee 10 whom was referred the sixth article of the constitution as repor-
ted by the committee of the whole.

The amendment to the sixth section of the said report as modified,
being again under consideration :—

Mr. Ba~ks, of Mifflin, suggested to the mover of the amendment, (Mr.
Chambers) the propriety of inserting the words of the said amendment,
after the word ¢ thereof’” in the fourth line, instead of inserting them after
the word *¢ aldermen® in the first line, as they stood at present.

Mr. Cuamsers said, he did pot see that that would make any difference.
There would. no doubt, be other amendments offered to the section, and
he thought that it would be better to retain the words in their present
position.

Mr. FuLLer, of Fayette, said he would suggest to the gentleman from
Franklin, (Mr. Chambers) to withdraw his amendment, in its present
form, and to propose something like that which he (Mr. F.) had drawn up,
and which he would read for the information of the convention. It was
as follows:

Add to the end of the amendment made in committee of the whole, the
words, * but the legislature shall not direct more than two to be elected
in any township, ward, or borough. without the consent of the people
of such township, ward or borough.”

Mr. F. thought that a condition of this nature, if attached to the sec-
tion, would render it more perfect and, probably, 1uch more acceptable
to the peaple. He would be pleased if the gentleman from Franklin
would accept his suggestion.

Mr. Cuamsees said, that, if he did accept the suggestion of the gen-
tleman from Fayette, he was fearful he would only embarrass the section,
and render the action of the convention more difficult. He maust,
therefore, decline to do so.

On further reflection, however, he was willing to accept the suggestion
which had been made by the genleman from Mifflin, (Mr. Banks.)

And the amendment was then modified by inserting after the word
¢ thereof” in the fourth line, the words *in such numbers as shall be
directed by law,” instead of inserting the same words after the word
¢ alderinen’ in the first line.

And the amendment, s thus modified, being again under consideration ;

Mr, Furrer said, that as the gentleman {rom Franklin had declined to
accept his modification, he would ask that it be laid on the table, and
would briefly explain the reasons why he could not give his support 1o
amendment now before the convention.

In the first place, said Mr. F., the amendment leaves the whole subject

of fixing the number of justices of the peace, in each ward, borough and
township, to the legislature. I am opposed to it on account of the
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great evil which already exists, from the fact, that there are now too many
of these officers. We know that this has been a matter of just com-
plaint among the people, and we know that it is one of those evils which
they were most desirous that we should remedy. If the subject should
be left entirely open to the legislature, as is here proposed, I have not a
doubt, that in many of the districts the legislature will be harrassed, from
session to session, to appoint justices of the peace or aldermen, where
they are absolutely not at all wanted, and where a majority of the people
of the district do not desire them. From the best consideration which I
have given to this question, I believe that this is one great cause of the com-
plaints which bave been so loud and general against this class of officers
in the state of Pennsylvania ;—that is to say, that we have too many of
them, that their numbers are swelled to an extent which is neither ecalled
for by the people, nor in any manner desired by the people. I give this
as the result of my own observation and experience. Many districts,
I know, are burdened with more justices than they want—more by one
half or upwards—and they have been obtained against the wishes of the
majority of the people. An additional number, which may be s useless
number, mus: depend apon the single voice of the representative of any
particular district ; hecause the legislature, as a body, know nothing, and
ean know nothing, of the necessity of increasing the number either in one
district or another, and they must, therefore, act upon what the represen-
tative of any particular distriet may say. Thus additional efficers may
be wanted, or may nnt; the oneis as likely 1o be the case as the other,
and how is the legislature to know ? 'Then, as 1 have said, the increase
of the number of the justices of the peace, which increase may be abso-
lutely necessary or which may not be at all necessary, is to depend on the
feelings and the wishes of the member from the district. This would be
a state of things from which great and growing evils would continue to
arise, and it is with a view of preventing those evils that 1 asked the
gentleman from Franklin to offer, in lieu of his amendment, such a prop-
esition as I have brought to the notice of the convention—that is te say,
that not more than two of these officers should be elected in any one town-
ship, ward, or borough, withont the consent of the 1axable inhabitants of
such township, ward or borough. The people are fully as capable of
fixing the nuwber, as any member of the legislature from the district can
be; I should say, much more so. They are fully competent to elect an
alderman, or a justice of the peace, aud they are fully competentto tell how
many are requisite for each particalar place.

I am oppoesed to the adoption of the amendment of the gentleman {rom
Franklin, and shall vote againstit. I hope that I shall yet be able to
secure the support of the convention to the restriction which I propose,
and which 1 regard as one of the most important amendments that has
claimed, or can claim, the consideration of this body.

There is alzo another difficulty which ought to be met. Some boroughs
are counted by townships, &c., and contain probably from fifty to a hundred
inhabitants. Thereis no provision made for this distinction. My prop-
osition provides for that case as well as for all others, that is to say,
the qualified electors shall be the judges how many of these officers are

requisite,
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Mr. M’DoweLL, of Bucks, said he trusted that the amendment which
had been suggested by the gentleman from Fayette, (Mr. Fuller) would
be adopted before this subject was finally disposed of. It meets my
views of the question precisely, said Mr. M’D.; and the gentleman has
presented to the consideration of the convention, the precise proposition
which [ bad myself drawn, and which I had intended, so soon as an
opportunity presented itself, to offer for adoption.

Mr. President, I also concur with the gentleman from Fayette in the
opinions which he has expressed as to the importance of this subject. 1t
is important—probably as immediately so to the people of this state as
any other upon which this body has been called to act. I do not know
indeed whether it is not of moere importance than any question which has
come up before us in relation to the judges of the supreme court, or of the
court of common pleas; aud [ think that we shall have done but little to
improve the condition of the people upon this particular subject, unless we
devise some means by which the number of these officers is to be limited.

The suggested amendment of the gentleman from Fayette is this, The
matter is left open to the congideration of the legislature; but the legisla-
ture shall not have the power to provide for the appointment of more than
two such officers inany ward, township, or borough, without the consent
of the qualified electors thereof. It will be recollected, moreover, that
while the legislature, under this proposition, is to be prohibited from
appointing more than two without the consent of the people, it is not at
the same time compelled to appoint even that mumber. In some of the
counties of Pennsylvania, there are townships in which it would be con-
sidered a positive evil to inflict two magistrates upon the people. The
matter is thus lelt discretionary with the legislature, so far as the number
of two may be concerned, but they can not go beyond that number with-
out the consent of the people of the township, ward, or borough. It seems
to me that this is placing the matter where it ought 1o be—upen a safe
and judicious footing. If you give to the legislature the power to say,
how many magistrates there shall be in each township, ward, or borongh,
do you not run the very same risk as the {ramers of the constitution of
1790 ran in giving the governor of Pennsylvania the power to appoint
what he may think proper to denominate a ¢ competent number of justices
of the peace;’’ for suchis the language of the existing provision 2 Surely,
you do so. There is as much likelihood thata broad latitude will be
taken in the onecase as in the other. The legislature may have the same
reasons for appointing a greater number of these officers than the wants
and the interests of the people require, that the governor has; and ‘this
power may, therefore, be as much abused by the legislature as by the
governor. 'This is apparent-—nothing more so. The members of the
legislature from the several counties may have an eye to re-election, and
may obtain the sanction of the legislature to the appointment of more
magistrates than may be wanted, on the private understanding with them
that they, in return, shall use their influence to secure his re-election,

Any man of common intelligence, must be able to see what the inevitable
result will be, if this matter is left to the legislature. Why not leave it
to the people? 1Is not that the most proper disposition which can be
made of it?  Are they not capable to judge for themselves, and to decide
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‘whether their wants or their interests, do, or do not, require an increase
in the number of the magistrates of any particular section? If they do
not want more, they will, of course, be silent. If they do want more,
let an application be made to the legislature in writing to that effeet. 1
perceive however, that the proposition of the gentleman from Fayette, does
not provide for this form. I should wish, however, that it should be so
amended. Let an application be made in writing, to be signed by a
majority of the people, and the appointment should not be suffered to be
made until it is proved to the satisfaction of the legislaiure, that a majority
of the qualified electors of the township or district, have signed that
paper. This it appears to me, Mr. President, is the most plain and
simple way of getting at this question, and of adjusting it to our entire
satisfaction.

I do hope that the amendment suggested by the gentleman from
Fayette will be taken up and adopted, with a proviso, such as I have
alluded to, making it obligatory that an application shall be made in
writing, and shall be signed in the manner indicated. I de not believe
that any provision can be adopted, which.will remedy more effeciually
than this the-evils complained of in the present system. It is our dutyto
prevent a recurrence of those evils, and I trust we shall do so.

Mr. Cummin, of Juniata, said that he felt some regret at finding him-
self compelled to differ from both the gentlemen who had preceded him
in relation to the manner in which the offices of justices of the peace
should be filled.

I am of opinion, said Mr. C., that in coming to a final decision on this
question, as upon all others which may be brought before us, we should
take into view the interests of the poor classes of society as well as the
rich. Iam of opinion that neither the governor nor the legislature of
Pennsylvania, should have any connexion or concern, either with the
mode in which the justices of the peace should be appointed, or with the
number which should be appointed. T believe that the people themselves
are the best judges, how many justices will be required, and that they are,
in every respect, best qualified to have the charge of this matter in their

“own hands. There it ought to go, and there, I trust, it will go, abso-
lutely and without qualification. It is a power which will repose more
safely in the hands of the people and will be more judiciously exercised by
them, than if left with the legislatare for the future, or with the governor,
as it has been uuder the provision of the constitution of 1790.

What are the arguments which we have heard? Willit be said that
there is any evil growing out of the existence of a large number of jus-
tices of the peace ? How can thatbe? If there are but two justices in
any ward, borough or township, of course the whole business nf the place
will go into the hands of those two, and if there are five, they will still
have no more. 'To cut the number down, I regard as an act of oppression
upon the poor.

Let us take an example. Suppose that a township is twenty, twenty-
five, or thirty miles long, and suppose that in all that township, there are
only two justices of the peace. What is the consequence to the poor
man—to the labouring man—to the man whose time is his money, and
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who is dependent on his daily labor for his daily bread? He will be
compelled to pay the cost of going to the extreme part of that township,
thus expending money as well as losing time, whereas if there were one,
two, or more of these magistrates scattered over the township, it would be
the means of curtailing the expenses he mustincur.  And this, it seems
1o me, is the great object which we should keep in view, in any provision
we may insert in the constitution, as to the justices of the peace. Let
the people have their own choice. Let the people say whom they will
elect, and how many they will elect.

There is also, Mr. President, another ground on which T am opposed
to the adoption of the proposition of the gentleman from Fayette. It is
this. We are not the judges, and we cannot be the judges as to what the
people who are upon the ground may want. They know how many
magistrates are necessary for their interests, and they can regulate the
number accordingly. T am opposed, therefore, to filling these offices in
any other way except by election by the people, and in such numbers as
they may, from time to time, see cause to elect.

These are my views, and my vote will be given accordingly. I believe
that the adoption of this course will ease the burden of the poor, while it
ean do injury to no one.

Leave the whole matter to the people ; let them elect the justices of the
peace for themselves, and let us give to them a discretionary power as to
the number. They, and they alone, are to gain or lose by the operation
of the system, and there is no reason to apprehend that they will do any
thing which is calenlaied to affect their own interesis injuriously. To my
mind, it is clear that the happiest results will follow.

Mr. Aenew, of Beaver county, said it must be in the recollection of all
the members of the convention, that a great deal of time was consumed in
the diseussion of this subject, when it was under consideration in commit-
tee of the whole at Harrisburg. 'The debute upon it was very protracted ;
every proposition for amendment of which it was susceptible, was made
trom day to day; and the final result of all the deliberation and discussion
which then took place, was to be found in the report of the committee of
the whole, now upon its second reading.

The very amendment now proposed by the gentleman from Fayette,
was brought before us, (said Mr. A.) in commitiee of the whole, and was
adopted by a very small majority. ‘Then, on a subsequent day-—the
eleventh day of July—the vote was re-considered, and the proposition was
negatived. So that the principle now under discussion was decided in the
committee of the whole.

Mr. President, I have been all along under the impression that when
the amendments should come up on second reading, it was not the design
of the convention to alter the principles which had been laid down by a
solemn vote of the committee of the whole, but rather to put them into a
clear and correct form, in order that they might be properly submitted to
the people, :

If the whole field of debate is to be again opeued on every question
which has been decided in committee of the whole, we shall have every

"proposition traversed over again, and this, too, upon the eve of our final

-
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adjournment. I had hoped that the discussion of these matters would not
have been renewed, and if they are still to be debated in this way, no
man can foresee what is to be the end of our labors. 1f the whole sub-
ject now before us, like some others, had not undergone a long and pro-
tracted examination and discussion, it might have been reasonable to

-renew this proposition, with a view to obtain for it a closer consideration.
Butitis known to all of us that it was debated not only in July, but afier
we again assembled in October. 1 hope, therefore, that gentlemen will
turn their attention, not w change the principles which have been settled,
but to arrange and correet the phraseology of the amendments.

As to the fears which have been expressed in some paris of this hall,
that the legislature will not regulate this subject properly,—that they
will convert it into a political machine, and use it for political and party
purposes, I apprehend that there is little real foundation for them. Is not
the legislature to be trusted on any subject which may come within their
appropriate sphere of action? Are they in the pelty appointments of
justices of the peace, to be regarded as unworthy to be trusted? Is it
come to this, that in a republican form of government, where the legisla-
ture comes every year fresh from the people, they are not to be trusted
in a matter like this ? ' T ask the gentlemen to turn their attention to the
principal execntive department of the state, and see how these things are
regulated there. 'They are all matters of law—~all within the scope and
sphere of legislative action. In the constitution of 1790, with the excep-
tion of the secretary of state-and one other officer—yon have no provision
whieh says anything about the executive depariment.  And is it to be said
that the legislature is competent to decide upon such important matters
as these, and yet that they are not competent to be entrusted with such
appointments as justices of the peace?

Are we about to endorse such an extraordinary doctrine as this, by our
action here? There are twenty subjects, the regulation and management
of which are left in the hands of the legislature, and which must of neces-
sity be so. TFor instance, you leave with them the subject of registers
and recorders, The constitution, it istrue, provides that *“a register’s
office and an office for the recording of deeds, shall be kept in each
county,” but it leaves the whole details to be settled by the legislature.
And so it is with reference to many other subjects.

What is your entire system of county and township offices? What
does your constitution say about them, except that officers relating to
taxes, to the poor, to highways, &c., shall be appointed in such manner
as is, or may be preseribed by law, The whole system of the internal
policy of every county is left to the regulation of the law. ‘The system
has grown towards perfection from time to time, and it has been re-mod-
elled within a very few years. Can it be possible, therefore, thut the
legislature is competent to regulate the whole internal policy of every
town and county, and yet that they are not competent to have the manage-
ment of the system as to justices of the peace? ls there not something
exiremely inconsistent in the idea?

It has been said, that if the matter is left to the legislature. justices of
the peace .will be given in such numbers a8 to have a political effect.
How is this? What foundation is there for so grave a charge? Why
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has not this been done by the legislature with reference to county com-
missioners ?

Bir, these are all idle fears ; they will not stand the test of truth.  And
1 will go further, and say, that if these charges be true~if it is indeed
true that the legislature cannot be trusted touching matiers of this deserip-
tion—then I say that arepublican form of government is an experiment
which has failed. It is no longer an instrument fit for the government of
human society. "There is neither force nor virtue in it. But I, for one,
entertain no such fears. T wust thut gentleinen may be prevailed upon to
withdraw their objections.

1 certainly, however, concur in the opinion which has been expressed
by the genileman from Fayette county, (Mr. Fuller) that there is some-
thing which wants correction in the section, in relation to the boroughs.
The amendment, as reported from the committee of the whole, provides
that ¢ justices of the peace and aldermen-shall be elecied in the several
wards, boroughs, and townships, at the time of holding the election of
constables, by the qualified voters thereof,” &e. Now, I apprehend it
cannot be the intention of this body that every borough which may con-
tain but fifty inhabitants should be a separate distriet for the election of
justices of the peace; the language of the section, therefore, should be
reduced to such a form as to give a discretionary power to the legislature
in this respect. There are boroughs which make districts of themselves,
and it might be well to say that justices of the peace shall be appointed in
such boroughs as might be directed by law. The stale of Ohio ha:a
provision in relation to these officers, in few and simple words. I will
read it for the information of the convention.

* A vompetent number of justices of the peace shall be elected by the
qualified electors in each township in the several counties, and shall con-
tinue in office three years; whose power and duties shall from time to
time be regulated and defined by law. *’[Vide Constitution state of Ohio,
Arxt. 3., sec. 2,

This is the principle which has been adopted in the constitution of the
state of Ohio. Nothing is said there about districts or about the number,
but the constitution simply declares that 2 competent number shall be
elected in each township in the several counties. I have never heard any
complaint there, that the legislature has done any wrong either in the
election of the justices of the peace, or in the number. 1 have never heard
a complaint that they put to bad uses the discretionary power with which
they are entrusted. 1 believe there has been no difficulty of any kind.
The legislature fixes this matier by law, and when particular cases require
regulation, they have the power to regulate them in such manner as they
may think proper.

So it is also by the constitution of the state of Indiana, the provision of
which, I suppose, was taken from the constitution of Ohio. A constito-
tion is intended only as a general law; it is not intended to go into
details. If it were so, there would be no end toit. You declare in your
constitation, that your judiciary shall consist of so many courts and of so
many judges, but beyond this you donot go. You leave the details to be
settled by the legisiaiure. So it is with constables—these are matters
which are left within the discretion and control of the legislature.
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1 repeat the opinion I have expressed, that all the fears and apprehen-
sions which appear to have taken possession of the minds of some genile-
men, as to the extent to which the legislature may be trusted, are without
any foundation. There is nothing to justify them. [ believe thatif we were
to adopt such a provision as that which I have cited from the constitation
of Ohio, every difliculty would be obviated, and every good and desirable
purpose would be adopted. In any event, I agree with the gentleman from
Fayette, (Mr. Fuller) that some alteration is required in the language of
the section, so far as it relates to boroughs.

With the view of bringing that point before the convention. [ have
drawn up an amendment, incorporating the principle which is laid down
inthe report of the committee of the whole, and simply changing the lan-
guage so far as it is applicable to boroughs. Ata proper time I should
like to have the opinion of the convention upon it. The terms of the
amendment are these :—

‘“ A comnpetent number of justices of the peace and aldermen, shall be
elected at the times aud places of the election of constables, by the qual-
ified electors in each township and ward of the several counties, cities,
and incorporated districts respectively, and in such boroughs as shall be
directed by law, and shall be commissioned by the governor for a term of
five years.”

This amendment, it seems to me, contains the principle established by
the committee of the whole, while, atthe same time, it takes away »ll the
ambiguity which is apparent in the section as it now stands, And we
all know how important it is that the provisions of the constitution
should be so framed as, if possible, to leave no room for doubt or mis-
construction.

Mr. Currtr, of Armstrong, said, Mr. President, I have heretofore been
content to give my silent vote on the various propositions which have been
submitted here, in relation to the justices of the peace; and I have,
although myself many years a justice, listened without being much dis-
turbed, to the opprobrious epithets by which that class of our citizens have
been designated by the great and small guns of the law "in this body.
They have been called by every derogatory epithet which ths vocabulary
can furnish,

I concur in the opinion which has been expressed in many parts of this
hall, that great care should be taken in the selection of justices of the
peace, for however low may be the estimation in which some gentlemen
may affect to hold them, there cannot be 2 doubt that the just and pro-
per exercise of their functions is a matter in which the great mass of the
people are deeply interested. 1 say that great care should be taken in
their selection; and that care, I believe, is about to be secured by the
action of this convention, which, by a decided vote, has agreed to throw
the choice into the hands of the people. The people are the best judges
of the capacity and the moral conduct of those who may offer themselves -
as candidates.

13

The delegate from Crawford, {Mr. Farrelly) in some remarks which
he offered yesterday, tossed out some epithets, accusing the justices of the
peace of the administration of fire-side law. And the gentleman from



PENNSYLVANIA CONVENTION, 1838, is
Northampton, (Mr. Porler) whose voice we so often hear on this floor,
has also been pleased to pour out the vials of his wrath upon me, because,
he says, I have impugned his motives; and I see nyseif designated in
one of the newspapers of this morning as a justice of the peace. S8ir, I
deny that I did impugn the motives of that delegate. And although justi-
ces of the peace have been charged by some gentlemen with almost every
evil that can be [aid at the door of man, I thank God that not one of that
class who har a seat in this body, has been charged with being a traitor
to the party who elected him to serve them here. I would take leave to
refer gentlemen who, like the delegate from Northampton, are so fond of
anecdotes, to the ¢* Crawford Demoerat,”” and the * Lehigh Bulletin,” for
some pretty anecdotes in reference to the conduct of certain members of
this convention. It is probable they may find anecdotes enough there to
take up their attention, without racking their brains that they may hunt
up some stale and musty joke, in the hope of exciting a laugh at the
expense of others.

As regards the question before the convention, I feel disposed to
favor the proposition of the gentleman from Fayette, (Mr. Fuller.) 1
wish that the people should have the privilege of saying how many justi.
ces they want. They are as competent to judge as the legislature—yes,
and much more so. [ would be willing to say that each township should
be, at all events, entitled to two justices; and that the number may be
increased at the expiraiion of five years in propotiion to the increase in
the number of taxable inhabitants. I have no idea of referring it to the.
representatives of the people to do that, which the people can more under-
standingly and with a prospect of more beneficial results do for themselves ;
and in this matter, as I have said, I believe that they are the best judges.
I confess, however, that I have not that want of taith in the legislaturs,
which seems to be imputed to us, because we desire to restrain the action
of that body in some respects. In any vote which I may have given here
in relation to the legislatare, I have never acted upon the assumption that
the members were worse men than we ourselves. This has been no rule
of action with me. But I believe that it is necessary not only that we
should give the eleclion of justices of the peace to the people, as the
majority of this convention has determined to do, but, that the people
should also possess the authority to create as many as they wish. And
if they create more than they want, they are to be the sufferers; let them be
whipped with theirownrod. All power is theirs ; let thém be the judges.
They can decide all these matters better than we can. I am unwilling,
therefore, to do anything which will tie up their hands, and shall opposs
any and every amendment which may, in my judgment, have that ten-
dency.

I have felt it due to myself, Mr. President, to make these remarks in
vindication of myself, and in explanation of the vote which I intend to
give, and I will not detain the convention with any further observations,

Mr. Forwarp, of Allegheny, said it appeared to him that there were
streng objections to the amendment of the gentleman from Fayette, (Mr.
Fuller.) Under such a provision, at whattime shall the number be ascer-
tained?" How often? In what masner? I there is any reason for the
smendment, it has reference merely to the number being fixed by the
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people.  Why not leave to them also the mode, the manner and the time?
These are sufficient reasons to induce me to vote against the amend-
ment.

But there are also other reasens of a forcible character. 'The number
of magisrates should of couse, be graduated according to the popu-
lation and the business, and especially with reference to the laiter. In
the agricaltural counties, there is but a small amount of litiga-
tion; whereas in those where the store keeper, the manufacturer, and
the mechanic reside, litigation is going on every day. It is the business
of such men as the latter to deal with others, and from the very nature
of the contracts which are made, a great deal of litigation may arise.
Why then not leave the details to the legislatuze ? Is it supposed that
they will be indifferent to these things? That they will regard them as
not worthy of their attention? Do you give to the people of the different
townships any agency in determining the number of supervisors, of as-
sessors, of collectors or of constables that there may be employed in the
differem townships ? Why do you leave all these things to the legisla-
ture?  Has any evil arisen from having done so? No. Does any one
eomplain of improvident legislation in regard to them? No.

But, Mr, President, I have a still more decisive objection to the amend.-
ment than any I have yet mentioned : It is this;that, if such a provision -
is engrafted on the constitution, the wants of the people will be much
less attended 1o than the wants of the party. It may be a matter of
some importance to a party in a particular township, to secure the influence
of two or three persons. How will they accomplish this object? They
will endeavour to accominodate all, and the result will be that, in that
township, the number of justices would be unduly multiplied. Suppose
that two or three persons desire to be elected to the office. In order to
secure and consolidate the interests of all, it would be found very conve-
nient to have the services of these two or three as justices of the
peace. I see no more reason for leaving this matter to the people, than
for leaving with them to fix the number of assessors, of constables and
so forth, that may be employed in the different townships, and shall
give my vote accordingly.

Mr. Frewine, of Lycoming, said that after a discussion of some fifieen
days in committee of the whole at Harrisbuig, and just upon the eve of
its adjournment, at that time, the convention had resolved upon one great
principle in reference to the justices of the peace—that was to say, that
they should be elected by the qualified voters.

So far, said Mr. F., as I have been able to understand the actioq of this
body, in regard to these officers, this principle alone was determined at
that time. It was not understood that any thing like detail was connected
with the principle of election then decided.

How does this question stand before us now? As I have saiq, we
have resolved by the vote given in committee of the whole, that the justi-
ces of the peace shall be elected. What then .follows? The question
then presents itself how shall they be elected—in what manner? The
section as reported from the committee of the whole, declares *¢ that justi-
ees of the peace and aldermen shall be elected in the several wards,



PENNSYLVANIA CONVENTION, 1838 15

boroughs and townships, at the time of holding the election of constables
by the qualified voters thereof.”” Now, I am free to confess that, from
first to last, I have never been in favor of this mode of election in the
several wards, boroughs and townships; but that I prefer that they should
be elected in districts, and those districts to be regulated by the legislature
of the commowealth. It seems to me that there must be objections to
this mode of election which will occur to the mind of every man who
hears me. 'To my mind, at least, they come with much force. When
we speak of limiting the number, shonld we limit that number 1o a single
justice of the peace to a township, a borough, or 2 ward? Because we
know thatthere are many townships and boroughs, nay probably, wards,
where they need no justice at all—and that there are many where they
need only one ;—whereas if we undertake to carry out the details of the

system here, these very places might probably be emtitled to two or
three.

T will here take occasion to call the recollection of the mermbers of
the convention, to the fact that all the propositions which were presented
in committee of the whole which ran into any thing like detail in regard to
the election of these magistrates were invariably met and defeated ; and
that the imperfections of all of them were so fully pointed out that—not-
withstanding the long aud laboured discussion which took place-—not one
single amendment which went into detail was supported by the votes of
the committee of the whole.

What is asked fornow ? Tt is that we shall submit the details of this
subject io the legislature, The real question now before this body is,
shall we carry out the details necessary for, and preparatory to the elec-
tion of justices of the peace, or shall we submit them to the proper and
legitimate tribunal-—that is to say, to the legislature of the commonwealth.
The whole question resolves itsell inte this—nothing more nor less. Are
we 8o suspicious of the legislature of Pennsylvania, have we so litile
eonfidence in their patriotism, their integrity, or their regard to the inter-
ests and the welfare of the people, that we are afraid 1o trust them to
earry out the necessary details in the election of justices of the peace? Is
this the principle by which the action of this body is to be governed ? Ithink
it has been already satisfactorily shewn, upon the examination and dis-
cussion of this subject, thatit is impossible for us to preseribe with cer-
tainty or advantage any thing like a limitation of the number of the jus-
tices, however desirable it might be that an amendment of that effect
should be introduced into the constitution. And I repeat, that in any
proposition which has been offered with that view we have found such
numberless objections as to cause it to be finally voted down. If I am
not mistaken, we have now had about three thousand six hundred jus-
tices in the state of Pennsylvania, and there are about one thousand and
nine wards, boroughs and townships. This statement, it appears to me,
furnishes in itself satisfactory evidence that the system, as it has existed
under the constitution of 1790, has been wrong, that the number has
been increased beyond the requirements of the people, and that the num-
ber ought to be limited. But when we undertake to make a constitu-
tional provision so as to limit the number—and when, in so doing, we
fi nd it necessary to run out that provision to such a length in detail that
we must unavoidably ges into error—1 think it is time we should look at
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what we are doing. Itis not proper that this kind of minutia should be
found in the fundamental Jaw of the land. Itis not the place for it.

When I found upen examination, that there were so many justices of
the peace in commission at this time as [ have stated, I began to think
that some dunger might be apprehended from the reaciion of the people
upon this subject. If we goon now and insert a constitutional provision
limiting the number and taking that power from the legislature, we may
in trying to remedy one evil, commit an error which will lead to evils of
a much more serious character. We maust therefore, move with caution.
And when gentlemen talk Lere of not trusting the legislature with the
power to carry out the necessary details of this section, 1 will beg leave
to turn their attention to the next section of the same article as reported
from the committee of the whole, and T will ask them to say how it is
that we are willing to give to the legislature all the power which that
section bestows, and yet that we fear to trust them with the authority con-
templated in the one now before us.

The following section says :

s All officers whose election or appointment is not provided for in this
constitustion, shall be elected or appointed as shall be directed by
law.”

Here is power given to the legislature by this section as much greater
than is proposed to be given by the section under discuesion, as can be
well imagined. There is no comparison so great as the difference be-
tween them. Will gentlemen with such facts as these staring them in
the face—with unlimited power and authority given to the legislature in the
very next section—will they, I ask, say that in relation to juslices of the
peace, that body is not worthy to be trusted? How is this strange incon-
sistency to be reconciled. As my friend from Northampton county, (Mr.
Porter) would say, this is really straining ata gnat and swallowing a camel,
And yet this immense power in tlie next section, was given to the legis-
lature almost by the unanimous vote of this convention. I confess myself
unable to fathom the wisdom of this distinction.

If it were possible, however, I would alter the reading of the section
as it now stands, and instead of havingit read ¢ justices of the peace and
aldermen shall be elected in the several wards, boroughs and townsnips,”
I would have it read * in such convenientdistricts as are or shall be direc-
ted by law,” that is to say, I would carry out the idea of the amendment
of the gentleman from Franklin, (Mr. Chambers) before the vote upon
that amendment was reconsidered. 'This, like all other matters having
any thing to do with details, is attended with difficuliy ; and when we, by
a constitutional provision, direct that the justices of the peace shall be
elected in such convenient districts as are or shall be directed by law, it
necessarily falls upon the legislatuie to provide for all proper details. 1
see no other difficulty, except that wards, boroughs or townships should
not be divided in making provision for the justices.

In conclusion, I repeat, that I see nothing but difficulty in any proposi- -
tion which has been offered, having any thing to do with details. We
setiled, when in commitiee of the whole, the one great priaciple-that the
justices of the peace should for the future lime be eclected by the people;
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snd not appointed by the governor, as under the constitution of 1790,
This I look upon as the git of all that the people desired by way of amend-
ments to the constitution, so far as these officers were (o be affected by
those amendments, As to the nnmber, and the time when they should
be elected and so forth, T think it is not necessary that we should do any
thing, an:l I believe the people will be satisfied that all these things should
be lefi to the action of the legislature.

Mr. Woopwarp, of Luzerne, said that he had risen for the purpose of
reminding the members of the convention, that a resolation had been
adopted fixing the second of February, as the day of final adjournment,
Between this time and that, said Mr. -W., we have some subjects to act
upon of an important character—subjects which, in my view, are of more
imporlance than that now before us. L am the friend «nd advocate of full
and free discussion on all matters brought up for the action of this body,
butitis not to be forgotten that this subj2et in relation to the jusiices of the
peace did andergo a very long discussion in commitiee of the whole, and
that the resuli of every experiment made there was the simple provision
now before us in the shape of the report of the commiitee of the whole,
I have no doubt that this will also be the result of the present discussion,
even if it should be protracted svme days longer. '

Under the conviction, tharefore, that ths report of the eommittze must
ultimately be adopted, however much time may be spzut in contesting it,
I call ivr the previoss question.

But the call was not seconded by the requisite number of delegates,

And the amendment being under consideration j—

The question was called for by Mr. Woopwarp, and twenty nine others
tising in their places.

And on the quostion,
Shall the question on the siid ameadment as modified, be now

put?
It was determined in the affirmative,

And on the gnestion,
Will the convention agree to the amendment as modified ?

The yeas and nays were required by Mr. Cuavpzrs and Mr. Hiester
and are as follow, viz :

Yras—ilessrs. Agnew, Ayres, Baldwin, Banks, Barc'ay, Barndol'ar, Barnitz,
Bedford, Bell, Bildle, Bizelow, Brown, of Northampt.n, Chambers, Chandler, of
Philadelphia, Ciapp, Clurke, of Beaver, Claike, of Indiana, Cleaving-r, Coates, Crain,
Crum, Da lington, Deunny, Dickers:n, Donagan, Donuell, Doran, Farrelly, Fiemiog,
Forward, Foulkrud, Gearhait, Gimore, Hastings, Hays, Headerson. of Allegheny, Hens
derson, of Dauphin, Hiester, Kcim, Kenuedy, Kerr, Konigmacher, Krebs, Long, Lyons,
Maclay, Martin, M’Cahen, M'Sherry, Meredith, Merrili, Pulloek, Porter, of No tham:.
ton, Purviance, Read, Riter, Rogers, Royer, Russell, Scager, 341, Sinyth, of Centre
8nively, Sturdevant, T'odd, Weidman, Woodward, Young, Scrgeant, Prexident—-’m:

Nars—NMess's. Brown, of Lancister, Brown, of Philadelphia, Clatk, of Dauphins
Ciine, Crawford, Cu nmin, Curll, Darcah, Dickey, Dillinger, Puiler, Gamble Grenell,
Harris, Huayhur t, He:flenstein, High, Houpt, Hyde, Maigee, Mann, M’Dowell,
Milter, Moutgome y, Overfield, Payne, Ritier, Scheetz, Sellers, Seltzer, Serill, Shel-
lito, Stickel, White—34,

VOL. XI. B
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So the question was determined in the affirmative.

Mr. Brown, of Philadelphia, county, moved further to amend the sec-
tion as amended, by adding to the end thereof the following, viz: ¢ Bat
no township, ward or borough shall elect more than two justices of the
peace or allermen, without the conseat of a majority of the qualified
electors within such 1ownship, word or borough.”

Mr. B. said that the question abont to be decided—the very first blow
about to be siruck was, whether the people are fit to do any thing, or not
fit to do any thing. ‘The convention had already decided that they are
competent to elect their magisirates; and it was now about to say, if they
are nol competent, also, to determine their number. It was no detail, ag
the gentleman from Lycoming, (Mr. Fleming) had argeed, but, it was a
question whether the legisluture, composed as it is, of men coming (rom
all parts of tlie commonwealth of Pennsylvania, are better able to judge
as to the number of justices and allermen that should be elected in any
township, ward, orborough, than the people themselves? He believed
that the people are compelent—all competent to decide and settle the gues-
tion for themselves, He believed that the citizens of every township
knew how many magistrates they wanted. [le eneriained no doubt what-
ever that the inhabitants of the township he (Mr. B.) represented knew
how mueh business (to use the language of the gentleman from Allegheny)
they do, and therefore how many magistrates they required. So do
the people living in Luzerne, Susquehanns, Allegheny, or any other
county.

He had yet to leara that the representatives of the people knew
more than the people themselves.  He maintained that leaving the num-
ber to be fixed by the legislature, was avowing that the people are not
capuble of judging as to the requirements of their county. The gentle-
man from Allegheny (Mr. Forward} asked how the legislatare was going
to manage—whether members would not be actuated, in a good measure,
by their polidcal feelings, and thus legislate with a view to suit political
aspiranis?

He, Mr. B., knew not axactly how that might be; but, at any rate,
the effect of the amendment would be to confer a power on the represen-
tatives of the people, which the people themselves could and ought to
exercise, 'I'here could be no question of it.  And, this way of cryingout,
as many gentlemen here do, was enough to make the heart sick—why,
cannot you nust the legislature?  And why cannot you trust the gov-
ernor 2 Why not trust the executive, and the next legislature ! Now, he
(Mr. Brown) desired not to place any respousibility upon any body, or
any man ; what he wished was that the people themselves—ihe source of
all power—should exercise this power, which was proposed to be vested in
thelegistuture. He would say let this power rest with the people. Heasked
—~why not trust the people?  Why were gentlemen so ready to trust the
legislature and the governor, and yet show no disposition to trust the peo-
ple? He would say to ihe genileran from Allegheny—why not trust
the people 1o say what number of officers they want? That system of
government would be the bestjl the counties were divided into wards or
districts, &c. so that the counties mighi eleet their county officers, the
townships elect 111 their township officers, &c. ‘The legislaiure was not



PENNSYLVANIA CONVENTION, 1838. 19

ereated for the purpose of reglating county matters, or affairs. It was
not intended that they should take so narrow and close a view of local
regulations : but that on the contrary, they should take a broad and expan-
sive view ofall that relates to the general welfare of the state. The legisla-
ture as a body could have no common interest with township, or county
officers. '

He was desirous of leaving the people to say whatnumber of officers
they deemed necessary, and not leave the question to be settled by one
central power. He hoped that the amendment would be adopted, and
that this coavention would show by iis action and eonduet that it reposed
some confidence in the judgment and integrity of the people. T'he dele-
gates of this convention, he trusted, would evince by their conduet that
they entertained no such apprehension or belief as that ihe people of a
single township would electa greater number of officers than they really
required, or would be serviceable to them. And, further—that a legisla-
tive body possessed no common feeling with them, and knew nothing of
their wishes, He would close his remarks by reiierating his belief that
the people themselves could mueh better arrange what number of officers
they required, than the legislature for them. He trusted, therefore, that
the amendment he had offered would receive the sanction of his
body.

Mr. Reap, of Sasquehanna, remarked that if the gentleman from the
eounty of Philadelphia, had referred 1o him as being dpposed to the prin-
aiples of the amendment, he was mistaken. He waw not aware that he
had said any thing which could be construed as unfavourableto the amend-
ment. He was in favor of it

Mr. Futier, of Fayette, regarded this asa very important question.
1t would be recollected that when the subject was up before in committee
of the whole, they agreed that the qualified electors should choose justices
of the peace and aldermen. Afier that, a reconsideration took place, nog
on account of the reasons assigned by gentlemen, but owing to defects in
the section. 'The amendiment contained the same principle. 'The eon-
vention was to agree upon the number on second reading. The section
passed in commitlee of the whole, as electing instead of appointing,,
leaving as e had just slated, the number to be fised on second reading.

It was admittted that some resiriction should be imposed as to limiting
the number of aldermen and justices of the peace. 'There wasno oppo-
sition. Now, it appeared that 1he genileman from Lycoming, (,Mr
Fieming) and the genleman from Allegheny, (Mr. Ferward) contend that
the mauer had betler be left to the legisluture. As the convention had
now established the principle of electing insiead of appointing, it was
necessary in carrying out that principle, to remove the evil cbmprained of,
as to their having too muny jusiices of the peace appuinted. . But, wh;
leave the regulation of the number of officers 1o the legislature? Why
should not the convention say the number that shall be elected in each
township, ward, and borough? ‘There has been no good reason assigned
to the contrary.  What he desired and asked was that the people of the
district in which the officer is to reside and exercise his office, shall
determine how many officers they waat. He would now leave the ques-
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tion to the decision of the convention, in the hope that it would be in favor
of leaving the people to regulate the number of the jusiices themselves.
He asked for the yeas and naya.

Mr. Siey, of Erie, said that in his opinion the section as it now stood
was imperfeet, and the vote he would give on the amendment to the pro-
posed amendment, would depend much upon what he should be able 1o
ascertain was to he the jurisdiction of the magistrates who should be thus
elected. He had supposed that the natural result of an election, if nothing
more, was stated in the amendment? 1f they are elected as township
officers, or borough officers, and there was nothing in the eenstilution to
give them more decided jurisdiction in that towuship or corporation, he
did not know thatit should be beyond the limits of it.  Tle thought there
should be samething in the constitution preseribing theextent, ov the limits
10 which they should exercise their jurisdiciion.  Now, tlis appeared to
him to be a matter most intimately connected with the question before
the convention,  If we considered themn as county officers—as officers
whose Jurisdietion extend throughout the county, or eonvenient districts
in the county, as shall be designated their jurisdiction, then it would not
be so important &s 1o the character or the number of those officers. For,
if it should be discavered, in 2ny onc township, that 1hey had pot got a
competent officer, andd if he did not possess the coufidence of the publie,
they might re- o1t o the officer of another couniy.  But, if they were to
be considered as mere Jocal officers. whose jurisdiction was confined to
where elected, then he (Mr. 8) should say it would be injudicious—it
would be injudicious—it weuld be unwise, and it might operate most
unjusily, were the number vesiricted by the people of a township. His
opinion was that this m- tter had been treated as though the justives were
mere local officers, and that only, in the township interested in their
offices.—-He lowever, did nol apprchend this to be the case.  And, if
such is the nnderstanding, such may he their power and authority.  Bug,
was it so, in fact?  Certainly it was nat.  'T'here were many other iadi-
viduals interested, and must he interested in lhg magistrates of any one
township: persons residing in other counties, in other parts of the state,
may have subis- brought before those magisiraies. He contended that it
would tend 1o produce injustice to the people, if it should happen that
one township should select but one justice, or two, if the township was
large? He asked if a stranger should come to a township, and bring an
action, where there was but one justice, whether it would be giving him
a fuir chance? It might, or might not.  But ought he not 1o have an
opportunily 10 bring his action somewliere before a tiibunal, which might
‘be regarded as more impartial 7 And, the greater the number of justices
in one towuship, the greater the chance of impartiality.  But, the objee-
tion he had, related more to the extent of their jurisdiction. e would
ask if this would be considered a sstisfactory mode of daing justice—
supposing that in a township there was one or perhaps two justices of the
peace who were connected by the ties of relationship, or consanguiaity,
{and it would be in the recollection of gentlemen that there were town-
ships in which the case might arise, of two men geuting themselves elec.
ted, who weie related 10 each other,) and who would not be supposed to
act impartially between those who elected them, and those coming from
another district?  Was it not right that those coming (rom another dis-
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trict should have their choice of justices 7 But, under the circumstances
he had just stated, what justice could be experted ' What ehance. would
the stranger have ? He (Mr, 8.) would repeat the question he had already
put:—Was it not right and just that wen should have an opportunity of
selecting the justice in whom they could have conlidence? One general
object in administering justice, was to render it in a manner that should
give satisfuction to the people.  We know that at present the jostices are
commissioned for particular distriets, aud that those districts sometimes
embrace several townships —and that by the constiuction given by the
act of assembly 1o the constitution, the jusiices extend their jurisdiction
throaghout the county.  But, do we kaow {conmtinued Mr. 8.) what con-
struction would bz given to (kis provision? Do we know thay that con-
straction would be given o it?  And, if this construction should be givew
a justice could have jurisdiction ouly in his own towuship, and that a
man who has any cause of action against an individual in the township,
must resort to that justice, and that justice only. I ask you il any thing
would be gsined? In my opinion, certainly not.  Ior there might be
cases, (and T have no doubt there are cases,) of strangers who would not
resorl to such a tribunal.  And, where is the necessity for it? Is it not
right—is it not proper that there should be soire choice in the jurisdie-
tion 2-—that 2 man who huas come cause of action should have an oppor-
tunity of going to a tribunal which he believes to be impartial ? Why,
most unquestionably it is right and proper, and, in this case, would not
be attended with any incoavenience. Without, then, there is some pro-
vision of this kind going to extend the jurisiliction either throaghout the
county, or to convenient districts, as the legislature may designate, I shall
vote agrinst the proposition.  For I do hold it to be a wrong law—an
unjust law—that the people of any one towunship or borongh, may say
there shall be but two magistrates in that towaship or borough, and that
every individual, whether he reside in that towrslip or borough, or not,
if he seek for justice, must apply to those officers, and those zlone,
whether they have, or have not, any prejodices against them. It appears
to me that such a regulation would give great dissatisfaction. It would
be a cause of dissatisfaction.  What is the ubject of a constitution, but to
extend justice impurtially to all? Is it not fair and right to give a man
some choice in the tribunal?  Most anquestionably iv 1s. My intention
was, (if the question had not heen ordered,) to have proposed an amend-
ment of this kind, either that the jurisdiciion of the justices that should be
elected, {and I am in favor of that being done,) should extend throughout
the county, or to convenient di.tricts, ag the legislature might preseribe.
1 think it is a matter ihut ought to be regulated. Besides, there might
be cases attended with great inconvenience, and I zay with absolute failure
and defect of justice.

Mr. S. stated he knew of townships of considerable extent and popu-
lation in the neighborhood of boroughs, where they have no justices of -
the peace residing there, nor never had any. Well, supposing that the
people there should continue of the same mind, and that afier having
elected two justices, in pursnance ol the constitution, they should happen
to resign, or die, or remove from the district or county, and the citizens
should fail to elect another justice, and the impression should prevail that
no justice should have jurisdiction out of his own county-~he would ask,.
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under those circumstances, how a man was to bring his action for debt,
if there was no justice of the peace? 'This, he conceived, showed the
importance of a constitutional provision of the character he had described,
and which should prescribe and define what should be the extent of the
jurisdiction of the justices of the peace. 'This question had been treated
as if it was one which related to mere local township officers—as if none
had any interest except those residing in townships. Now, if the justices
of the peace were local officers, as were the supervisors of highways, or
the guardians of the poor, and the people should fail to eleet, nobody
would be injured but themselves, But it was not so with respect to the
justices of the peace. The whole community was interested. They
were elected as justices, with an important jurisdiction, and all who had
elaime within their jurisdiction must resort to them. The whole commu-
nity then, have an interest in their conduct and in their acts. For these
reasons he would at present vote against the amendment. Mr. S. then
suggested the following modification :

«« The jurisdiction of said justices shall extend to every part of the
county in which they may reside, but each justice shall keep his office in
the district where he was elected.”

Mr. M’ Dowerr, of Bucks, said—I should not have arisen hut for the
suggestions of the gentleman from Erie. 8ir, T think there is an eatire
misapprehension of the clause adopted this morning. 'The delegate seems
1o think that we are now determining the jurisdiction of the magistrates,
1 do net think so. If T understand the matter rightly, the question of
jurisdiction is wholly within the power of the legislatore, We have not
in the amendment just adopted, said one word about the jurisdiction of
the magistrates. I do not think thereis any thing in relation to the juris-
diction of townships, wards, and boroughs—the very matter the gentleman
wishes to accomplish. We only provide one thing—the number of
inagistrates in the respective wards, townships, and boroughs, and the
manner in which they shall be elected. ‘The matter of jurisdiction, as I
have already said, is one entirely for legislation ; and it is perfectly within
the power of the legislature, and competent for them at any time to say
that the jurisdiction of a magistrate shall extend over the county, or shall
extend only within certain districts, which shall be provided by them.

Now, sir, what is the question before us? It is contended on one side,
sthat all this power should be vested in the legislature; while, on the other,
~that a portion of the power should be reserved to the people. Now, I
beg gentlemen to understand that we do not give the legisiature the power
.of appoiuting two magistrates in every township, borough or ward,

hecause, as we lawyers say, it is p'ima facie, a sufficient number, and
‘that not more are wanted, We prefer that the people themselves should
elect and have the control of the justices of the peace. But, itis contended
by the genileman from Allegheny, that there are townships, wards, and
“boronghs thar will need more than two. What do we offer 10 do? All
we say is, that the legislature shall not be judges of the exceptions, but
that the people in their townships, wards, and boroughs, shall have the
liberty of electing officers for themselves. Sir, I hold it as a principle,
that the power should be exercised by the people themselves, unlessa
#lalegation of that power is necessary. Iu is for the people themselves to
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decide whether they need more than two justices of the peace. [ ask,
gentlemen, whether under the old constiwtion, the power given (o the
governor of appointing a competent sumbe: of magistrates, has not been
abused? What, sir, is the power which is now asked to be given to the
representatives of the peaple? Why, to appoint a competent number of
justices of the peace. That very power which genilemen say has been
abused by the executive, they are willing to give to the legislature,
What a farce is this!  Give the legislature that power, and my word for
it there will not be a legislature in seven vears, when there will be less
than five hundred upplicants teazing them for the office of justice of the
peace, and they will say we have got but two, and we used to have eight.
The members will then say of the applicant, he is a clever fellow, a good
heatted man, and who goes the « whole hog!” Now, if you will go for
my justice—l will go for yours.

But this is not the only evil which will result from leaving it in the hands
of the legistature. You will have the time of that body taken up, weeks
end months, in legislating for justices of the peace ; for you may rest
assured that there will be no end to the applications. Nay, weeks and
months will be occupied in log-rolling magistrates into office. I will not
give my saunction to such 2 stale of things.

Mr. Cuamsers, of Franklin, said that the argument of the gentleman
who had just taken his seat (Mr. M’Dowell) was predicated upon the
mistaken supposition, that under the amendment which had been adopted,
the legislature was 1o be authorized to appoint jusiices of the peace.
‘The gentleman, said Mr. C., has compared this proposed exercise of
power, with the abuses of power, on the part of the executive of Penn-
sylvania, under the existing provision of ihe coustitution of 1790. If
these abuses have been commitied by the governor, he was exercising to
an undue extent, the patronage which the constitution of 1790 bestowed
upon him. But it is not proposed that the legislature should appoiat
these magistrates. ‘T'hey are to exercise no patronage—they are to grant
no favors. 'T'he exercise of the power of appointment is a different
thing from the proposed exercise of power limiting the number. The
people are 1o make the choice, and the legislature are to do nothing more
than determine the number for the several districts. The legislatre, 1
repeat, are not to exercise the power of appointment—that power, of the
abuse of which on the part of the executive, complaints have been made,
by reason, as is alleged, of his having increased ihe number of justices,
in order to provide for his political [riends. ’

One objection to the amendment of the county of Philadelphia—which
is in fact, the amendment of the gentleman from Favette—is, that it goes
too much into detail, that it takesaway from the legislature a power which
it is proper that department should exercise. There is a strange incon-
sistency apparent in refation to the delegation of power to the legislature.
At one moment you cannot tie their hands close enongh ; at another, and
in the same provision,you will allow them to go to any extent they may
please. What is the power of the legislature here? Under this section
there are no limits imposed upon the jurisdiction of the justices of the
peaee, except such as the legislature may choose to impose. Thisis
admitted by the delegation {rom Bucks. And what is the extent of it?
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Why, if thev please, throughout the commonwealth. [ say, that if the
legislature please, under the provision the jurisdiction of the justices of
the peace may be co-extensive with the whale commonwecalth, for there
are no other limits upon it than what the legislature may choose to impose.
1 agree with the genleman from Erie, Mr. Sill, that it is desirable that
some limits should be imposed upon that jurisdiction, and I would even
have gone on and adopted the amendment, which 1 submitted yesterday,
allowing and enjoining upon the legislature to establish convenient dis-
tricts for justices ol the peace.

There is yet a further objection to the amendment before us. Th®
provision that no township, ward, or borough shall elect more than two
magistrates without the consent of the majority of the qualified voters,
would be in effect to intimate to the legislature, that @il towunships, wards
and boroughs should eleet two. It would be regarded as an invitation to
them to grant two justices in every such place. 1 have yet some hopes
that before this subject is finally disposed of. an amendment may be
adopted, which will give to the legislaiure the power still to ereate dis-
tricts ; for if the justices are to be elected in wards, we shall not only have
in some of the townships an election for justices in wards, but in many
parts the election of justices of the peace, in boroughs which are parts of
townships, and wyhich for all township purposes, elect with the people of
the township. .

In Franklin county there are three boroughs, the inhabitants of whieh
elect the township officers along with the inhabitants of the township.
Under this provision as it stands, those boroughs which do not contain
more than fifty to a hundred taxable inhabitants, would have the samae
choice for a2 number of justices, that a population of ten-fold_the number
would have.

It is my intention, therefore, 1o vote against the proposition of the
gentleman from the county of Philadelphia, on the ground that it enters
too much into detail—detail which ought to be left to the legislature. 1
shall not myself trouble the convention again with the other amendment
of which 1 have spoken, but I hope that some gentieman may be induced
to offer such en amendment, imposing it upon the legislature to district
these justices of the peace. There is the objection to which I have
referred in my own eounty, against this section in its present form, and I
suppose that the. same objecticn exists in other counties—that boroughs
elect with the inhabitants of the township for all township purposes. 1
hope that such an awendment will be adopted ; for, in the absence of it,
the section will impose upon these districts the duty of electing the justices
of the peace, with all the otber officers for the township, against the eom-
mon interest, and against the wishes of the people.

Mr. SmyTH, of Centre, said that, judging [rom the expressions which
had fallen from some of his friends in the course of this discussion, they
seemed to be under the apprehension that there was an inconsistency
between the amendment of the gentleman from the county of Franklin,
(Mr. Chambers) which has just been adopted by a large vote of the con-
vention, and the amendment now proposed by the gentleman from the
eounty of Philadelphia, (Mr. Brown.) I .do not think, said Mr. S., that
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there is any thing of this kind. It seems to me that the two amendments
are both tn their places, and both perfectly compatible with each other.

Mr. S. here vead and cowpared the amendinients with each other, and
then proceeded ;—

T can not discover that these amendments put any vesiriction upon the
people. That of the gentleman from Franklin goes to a certain length
and no further, in the power which it bestows upon the legislature ; and,
as to the amendment now pending, 1 think it merely explains the maiter
fully and fairly ; and nothing more. Surely there is no inconsistency in
this, and 1 hop= the amendment may be adopted. ‘T'he m2jority of the
qualified electors within the township are to say, whether they will have
more than two magistrates ; aund there is no injunction on the legislature
to elect more than two, unless a greater number should be asked for.
For my own part, | think the matter is very fairly stated.

I have not risen, however, for the purpose of protracting this debate.
The discussion of the subject has already consumed much time, and I
rose for the purpose of asking the convention to sustain me in the call
for the immediate question.

Which call was seconded by the requisite number of delegates rising in
their places. :

And on the question,

Shall the question on the said amendment be now put?
It was determined in the affirmative.

And on the question.

Will the convention agree to the atnendment ?

The yeas and nay were required by Mr, Syyru, of Ceutre, and Mr.
PuLLER, and are as follow, viz:

Yreas—Messts. Baiclay, Barndollor, Bedford, Bigelow, Bonham, Brown, of Lan-
caster, Brown, of Northampton, Brown, of Philadelphia, Clarke, of Beaver, Clark, of
Dauphin, Cleavinger, Cline, Coates, Cochran, Cox, Crain, Crawford, Cummin, Curll,
Darrah, Dickey, Dillinger, Donnell, Doran, Danlop, Earle, Foulkrod, Fuller, Gamble,
Gearhart, Grenell, Hastings, Hayhurst, Helffenstein, Henderson, of Dauphin, High,
Houpt, Hyde, Tigersoll, Keim, Kennedy, Kerr, Krebs, Lyons, Magee, Mann, Martin,
M’Cahen, M'Dowell, M’Sherry, Merill, Miller, Montgomery, Oveifield, Payne, Pol-
lock, Porter, of Northampton, Read, Riter, Ritter, Rogers, Royer, Scheetz, Sellers,
Seltzer, Serrill, Shellito, Smith, of Columbia, Smyth of Centre, Stickel, Sturdevant.
Taggart, Weaver, White, Young—175.

Naxs—Messrs, fznew, Ayres, Baldwin, Banks, Barnitz, Bzll, Biddle, Chambers,
Clapp, Clarke, of Indiana, Cope, Crum, Cunningham, Darlington, Denny, Dickerson,
Donagan, Farrelly, Fleming, Forward, Giimore. Harris, Hays, Henderson, of Alle-
gheny, Hiester, Konigmacher, Long, Maclay, Meredith, Merkel, Pennypacker, Rus-
_s:ll, Saeger, Scott, 8ill, Snively, Todd, Weidman, Woodward, Sergesnt, President

0.

So the amendiment was adopted.
A motion was made by Mr, Porter, of Northampton,

Further to amend the section as amended, by adding to the end thereof
the following:
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** No borough forming part of a township, shall be a separate district;
and no borough or township shall constitute more than one distriet for
electing justices.”

Mr. PorTer explained, that his reason for offering this amendment
was, that he did not wish to see boroughs divided in order to form dis-
tricts for electing justices of the peace; and so far, said Air. P., as our
own borough is concerned, I am sure, that my constituents have no- desire
to see it divided. T apprehend that under the construction which will be
put upon the section as it now stands, such divisions will be likely to take
place.

And the question on the adoption of the said amendment was then
taken.

And on the question,
Will the convention agree so to ameud the section ?

The yeas and nays were required by Mr. Currr and Mr, Fuesming, and
ave as follow, viz:

Avre—Messrs, Ayres, Baldwin, Barndollar, Barnitz, Bell, Biddle, Brown, of
Lancaster, Brown, of Northampton, Chambers, Clarke, of Beaver, Clark, of Dauphin,
Claike, of Tndiana, Cleavinger, Cline. Coates, Cochran, Cops, Cox, Crain, Crum,
Cummin, Cunningham, Curll, Darlirgton, Dickerson, Dillinzer, Dunlop, Fleming,
Forward, Foulkrod, Fuller, Gearhart, Hayhurst, Henderson, ot Dauphin, Hiester, High,
Houpt, Hyde, Keim, Kennedy, Kerr, Krebs, Long, Lyons, Maclay, Magee, Mann,
M’Dowell, M’Sherry, Meredith, Merrill, Merkel, Miller, Montgomery, Overfield, Payne,
Porter, of Northampton, Purviance, Ritter, Rogers, Royer, Russell, Seager, Scheetz,
8ellers, Serrill, Snively, Todd, While, Young, Sergeant, President—71.

Naxrs—Messrs, Agnew, Banks, Barclay, Bedford, Bigelow, Bonham, Brown, of
Philadelphia, Clapp, Crawford, Darrah, Dickey, Donagan, Earle, Farrelly, Grenell,
Harris, » Hastings, Hays, Henderson, of Allegheny, Konigmacher, M’Csahen, Pollock,
Read, Riter, Seltzer, Sheilito, Sill, Smith, of Columbia, Smyth, of Centre, Stickel,
8turdevant, I'aggart, Weaver, Weidman, Woodward,—35.

So the amendment was agreed to.
A motion was made by Mr. Macke, of Perry county,

Further to amend the section as amended, by adding to the end thereof
the following, viz:

* No justice of the peace shall have jurisdiction in civil process out of
the township in which he shall have been elected.”

1

And the guestion having been taken,
The said amendment was rejected.
A motion was then made by Mr. SirL, of Erie,

Further to amend the section as amended, by adding to the end thereof
the following, viz : * And the jurisdiction of said justices shall extend to
every part of the county in which they may reside, bul each justice shall
keep his office in the district where he was elected.” :

Mr. Dickey, of Beaver county, said that he hoped this amendment
would not prevail. I believe, said Mr. D., that this is a subject which
ought to be left to the discretion of the legislature. I believe that the
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time wilt come, that it will be absolutely requisite to the proper adminis-
tration of justice, that the jurisdiction of the justices of the peace should
be restricted to the wards, townships and boroughs, in which they may be
elected. But, I am notready at this time, to give my vote in favor of
placing a provision of that nature, in the fundamental Jaw of the land.
I would leave the subject to the legislature, in order that they may act
upon it, according to the wants and the wishes of the people, as those
wants and wishes may from time to time develope themselves.

I suppose it must be known to the members of the canvention, that
this subject has heretofore been agitated in the legislature, and that on one
occasion, that body came very near to passing a law, restraining the juris-
diction of justices of the peace in rivil cases, to the townships and wards
for which they were appointed, T'here can not be a doubt, that great and
monstrous injustice has taken plare, by the extensive jurisdiction which
these magistrates have held. It has been a mutter of much complaint
fiom time to time, that the jurisdiction was so extensive, and that it ought
10 be restricted. Bul, sir, the constilution is not the place for such details.
I do hope they will be left to the legislature, and that we shall not inter-
fere with them here. I will not say any thing farther, butI hope that
we shall be favored with the yeas and nays on the adoption of the amend-
ment.

Mr. Biopir, of Philadelphia eity, said that he believed it to be a great
evil that a plaintiff'in a suit, should have an opportunity to sclect a magis-
trate from 2 large number, whilst to the delendant, no choice whatever
was leftl. By this means, said Mr. B., if there were ten magistrates in his
district, nine of whom are known to be opposed to the principle on which
his case rests, a plaintiff may stil! 70 to a tenth, =7ho is not opposed to it
This, I think, is a hardship; it is an evil which requires correction. I
am, therefore, in favor of restricting the jurisdietion of the justices of the
peac: iu such a manner, as that the plaintiffs may be as limited ag possi-
ble in the choice of their magistrates, and that the defendants may have
exact and impartial justice done to them.

For this reason, I regret that I ean not vote in favor of the amendment
of the gentleman from Erie. In my view, it is too broad, and can not be
attended with any other than injurious effects. -

Mr. S1Li, of Erie, said that he would say only a few words in reply
to the gentleman from Bezaver, (My+ Dickey) and the gentleman from the
eity of Philadelphia, (Mr. BipoLE.) :

The argument of the latter gentleman, and I believe also, said Mr. S.,
-of the geatleman fiom Beaver—if I riglitly apprehend him—against the
adoption of amendment is, that they are desirous to have the trial of eases
impartial. 1 ama as anxious to promote this great ohject as any member
of this body can be, and it is precisely for that reason, that [ have offered
the amendment. I invite the attention of the convention to it, and I sub-
mit to them whether, npon a careful examination, they will not find this
to be the very reason why the amendment should be adopted.

It is known to all of us that there are many townships in the eommon-
wealth of Penusylvania, which contain only a very few cilizens, Itis
known to us also, that there are many townships in the state, where a few
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persons can regulate the election; at all events, it can not be improper to
say that there are many townships where a few persons or families can
regulate the electinns, and keep their friends in office. Suppose that a
stranger from another district or county, has a case of actinn against an
individual residing in one of these townships. Suppose, also, that the
latter is an influcatial individual.  Suppose that there are but few citizens
or inhabitants in the township, and, as is not unusual in such instances,
that the individual against whom the soit is brought, is o man of control-
ling power and influence in the elections. T submit to this convention
whether a stranger bringing a suit aguinst such an individual, before a
justice of the peace who may have been elected by the infivence of that
very individual, who still rerains his office by it, and who may be thrust
out of office by it at the first election—1I submit to this convention whether
in such a case, and under snch circumsiances, there can be a fair chance
for the apright and impartial administration of justice? s it reasenable
to suppose that, before such a justice, thus holding his office by the influ.
ence of oue of the parties to the sait, and fearing to lose the office by the
exercise of that same influence, if he shosld do any thing 10 offend its
possessor, is il reasonable 10 suppose that two such parlics ean meet on
fair and equal ground, with a certainly that an impartial trial will be had,
and that an impariial judgment will be given? 8ir, we have studied
haman character to little purpose, il we suppose that the chances are any
thing like equal. Thisis precisely the basis upon which my amendment is
formed ; and the very reasonupon which I haveoffered it is, thatthere may,
for the future time, be a chance for a fair and impartal trial.

Let me call to the recollection of gentlemen, the argument which was
urged on the floor, with reference to the appointment of the president
judges of the courts of common pleas. It was wrged, anl probably with
a considerable degree of truth, that even in those much lurger jurisdie-
tions in the counties and in the districts, a stranger not residing among
the parties, and not being identified with the peculiar prejudices and feel-
ings and interests of that neighborhood, would adininister justice more
satisfactorily than a judge who resided there among the people litigating,
and whose mind was, therefore, open to the inBuences of local partialities
and local interests. How much more forcibly then does this argument
apply in the case before us; where the whole community by whom the
justice of the peace is elected, may be composed of a few individuals or
families, and who, as I have said, may probably have a controlling power,
and may, from year to year control the clections of the towsship. It
geems to me, that the force of {'.is argument must Le at once apparent to
the mind of every man. And there is nothing of theory, or speculation
in all this. 1 speak of facis. Isay thai it is not nnusual for such a state
of things as 1 have noticed, to occur. In the course of mv experience, I
have known many places where such a state of things is to be found.
Do you wish the laws and the constitation of the state of Pennsylvania
to be such, that any man having a claim against an individoal residing in
one of these townships, shall be compelied to resort to that justice of the
peece, who knows. that he may at the next election be put out of office
by the power and influence of that very individual? Is this your inten-
tion? It cannot be. There would indeed be little justice in such laws
or such a constitution.
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The gentleman from the city of Philadelphia, (Mr. Biddle) thinks that
much hardship results from allowing the claimant to seleet the magistrate
from a number. Under the present system, 1 have never heard it alleged
that hardships were endured to any extent, and yet the jurisdiction of the
justices of the peace extends through the county. I do undertake to say,
that if you restrict the jurisdiction of the magistrates to their wards,
townships or horough in which they may have been clected, you will
make a provision which will surely fail to give saiisfaction to the people.
‘They will say that they can not have the same chance of justice that they
would elsewhere meet,

I have buen led to offer this amendment, in the hope that it might be
adopted, and in the belief that this matter ought to be placed on a [ooting
so fixed and delinite, that every gentleman, when he returns to his con-
stituents, may tell them precisely what the provision is.  This he can
not do, without the adoption of an amendment such as that before you,

Me. T'vrien, of Fayette, briefly replied to the argument of the gentle-
man from livie, (Mr. Sill) which he contended was entirely erroneous,
and that expenience of the past in relerence to the jurisdiction of justices
of the peace, proved to his, Mr. F’s. mind, at least, that it was much to
be preferred to that suggested by the gentlemnan, which he thought would
lead to the realization of those evils that the delegate wished to guard
against.  Mr. F. entertained the opinion that the better course to adopt
was, o leave the subject to the legistatare for their regulation, aceording
to circumstances.

Mr. BipoLy, of Philadelphia, said that when he differed from the dele-
gate from Erie, he was inclined to doubt his own judgnent. 'There was
no gentleman in this body whose lead, generally, he would rather follow ;
but, in the present instance, he felt bound to differ from him. He thoughi
it was important that every individnal should select the tribunal before
which he was to appear, The defendant, it had been sapposed, might be
an influential man, and would ha'e it in his power to [rustrate the ends of
justice. Now he, Mr. B., would ask whether it was not more likely that
the plainuiff would Le possessed of influence, and that he would have it
in lus power to crush the unfortanate debtor? And, was it not much
more probable that a rich and influemial man, who, perbaps, had a great
deal of business done by the justice, before whom the case was heard,
would get judgment in his favor 7  He contended that the defendant had
a right to select his own court.

He thought it a great evil to admit the claimant to select the magistrate
before whom the complaint is brought. Great injustice is done thereby
in small claims under five dollars and thirty-three cents, as from his
judgment in such cases there is no appeal. A remedy should be devised
for this oppression of the poor, for such it certainly is. He felt bound
to admit that this subject was full of difliculty ; and while at Harrisburg,
he had taken eccasion to remark on the evils incident to it. He should
be compellud o vote against the amendment of the gentleman from Erie.

‘Mr. M’Canen, of Philadelphia county, moved the previous question ;
which was sustained.

-And on the question,

Shall the main question be now put?
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The yeas and nays were required by Mr. CiutamBers and Mr. SmytH,
of Centre, and are as follow, viz:

Yras—Messis. Barclay, Bedferd, Biddle, Bonham, Brown, of Lancaster, Brown,
of Northampton, Brown, of Philadelphia, Clapp, Clake, of Beaver Clark, of
Dauphin, Crain, Crawford, Crum, Cummin, Cunuingham, Curll, Darr:h, Dickey,
Dillinger, Donnell, Doran, Fouikrod, Fuller, Gamble, Geahait, Gilmorg, Grenell,
Hastings, Hayhurst, Helifenstein, Henderson, of Alleghiny, Hiester, High, Hyde,
Keim, Kenncdy, Kerr, Krebs, Long, Lyons, Magee, Mann, M’Cahen, M’Dowell,
Merkel, M:ler, Monigomery, Overfidld, Pollock, Porter, of Northampton, Purvi-
ance, Read, Riter, hitter, Rogers, Sacger, Scheetz, Sellers, Scltzer, Shellito, Smith,
of Coluinbia, Smyth, of Centre, =tickel, Sturdevant, Taggart, T'odd, Weaver, Weid-
man, White, Woodward—70,

Nave—Messrs. Ayres, Baldwin, Banks, Barndollar, Barnitz, Bigelow, Chambers,
Chandler, of Philadclplia, Claike, of Indiana, Cleavinger, Cline, Costes, Cochran,
Cope, Darlingten, Denny, Dickeison, Donagan, Dunlop, Barle, Farrelly, Fieming,
Forward, }iords, Hays, Henderson, of Dsuphin, Houpt, Ingersoll, Konigmacher,
Maclay, M’Sherry, Mercdith, Meurill, Payne, Royer, Russell, Serrill, 8ill, Snively,
Young, Sergeant, Hresident—41.

So the question was determined in the affirmative.
Aund on the question,

Will the convention agree to the report of the committee of the whole
as amended, so far as relates to the sixth section ?

The yeas and nays were required by Mr. Crawrorp and Mr. Doxaoan,
and are as follow, viz:

Yeas—Messrs. Banks, Barclay, Barndollar, Barnitz, Bedford, Bigelow, Bonhams
Brown, of Lancaster, Brown, of INothampton, Brown, of PhiladiIphia, Clapp, Clarke,
of Be.ver, Clark, of Dauphin, Clarke, of Indiana, Cleavinger, Crain, Crawiord, Cuma
min, Cunningham, Curll, Darrah, Dickey, Dickerson, Dillinger, Donnell, Doran,
Earle, Fleming, Forward, Foulkred, Fuller, Gamble, Gearhari, Gilmore, Grenell,
Hastings, Haylurst, Hy iffenstein, Henderson, of Dauaphin, High, Hucpt. Hyde, Keim,
Kcunedy, Ke'r, Krebs, Lyon:, Magee, Mann, M'Cshen, McDowell, Merkel, Miller,
Montgomery, Overfield, Payne, Polluck, Purviance, Read, Riter, Rilter, Rogers, Scheetz,
8cllers, Selizer, Shellity, Sill, Smith, of Columbia, Smyth, of Centre, Stickel, Stur-
devant, Taggart, Weaver, White, Woodward, Young—76.

Naivs—Messts. Agnew, Ayres, Baldwin, Biddle, Chambers, Chandier, of Philadel
phia, Ciine, Coates, Cochran, Cape, Cox, Crum, Darlington, Denny, Donagan
Dunlnp, Farrelly, Banis, Hays, Henderson, of Allegheny, Hiester, Bopkunson, Inger-
eoll, Konigmacher, Long, Macay, Mche.ry, Merelith, Merrill, Porter of Northamp-
ton, Royer, Russell, Saeger, Seil, Snivily, Todd, Weidman, Sergeant, President

as.

So the report of the committee of the whole as amended, so far as
relates to the sixth section, was agreed to.

Mr. Earcg, of Philadelphia county, thought the section imperfect in
one respect, and that it would fill short of the expectations of the people.
He allude to that part of it which was introduced on the motion of the
genteman {rom Northampton, (Mr. Porter) providing that no borough
which constitutes a part of a township, shall be a separate distriect. The
question arises, at onee~—what is a borough? And, he, Mr E., would
ask, il the Northern Liberties of the county of PhiJadelphia are not a
borough. 8o of the district of Penn township which constitutes four
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wards, and Kensington, five wards. They may all be termed boroughs.
Bat, whether they are so, or not, is the question.

A motion was made by Mr. MEerriLL,
That the convention do now adjourn.

Which was agreed to.
Adjourned until half past nine o’clock on Monday morning.

MONDAY, Jaxvary 29, 1838,

Mr. KoxiemacuEx, of Lancaster, submitted the following resolution,
viz:—

Resolved, That the ninth article of the constitution be referred to the committes ap-
pointed to prepare and engross the amendments fo: a third realing, and that they be
directed to repurt an amendment to said article, providing that the right of trial by jury
may be extended to every human being, am} that the said committec be directed to
prepare and engross s1id article fur 2 third reading.

Mr. Koxievacuer moved that the convention now proceed to the
second reading and consideralion of the same, but the motion was not

agreed to.
Mr. Payxe, of M’Kean, submitted the following resolution, viz :

Resolred, That the convention will, on Wednesday next, resolve itselfinto a com-
mittee of the wholc, to take into cons:deration alferations and amendments to the fourth
section of the fiist article of the constitudon, and that that shall be the order of the day

for Wednesday next.
Mr. Pavxy moved that the convention now proceed to the second read-
ing and consideration of the same, but the motion was rejected.

Mr. M’SuEerry, of Adams, moved that the convention reconsider the
vote given on the 19th instant, on the adoption of the report of the com-
mittee to whom was referred the manner of distribution of the Debates
and Journals of the Convention, in order that he might move a special
amendment, which, he hoped, wonld be agreed to.

The motion to reconsider was agreed to;
And the report being under consideration,

Mr. M’Surrry moved to amend the same in the 12th line, by inserting
the words as follow, viz: “To the American Philosopbica) society, one
copy ; the Mercantile Library company of Philadelphia, one copy : and
to the Apprentices’ Library company of Philadelphia, one copy:” and
by striking there(rom the word ¢ thirteen’ in the 18th line, and inserting
in lieu thereof, the word ¢ ten.”
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Mr. Darvineron of Chester, moved further to amend the report in the
12th line, by adding the words—To the Pennsylvania [Hospital Library,
one copy,” and in the 13th line, to strike out ¢ ten”” and insert ¢ nine.”

Mr. Pozrter, of Northampton said, that if this motion was agreed to,
he would move an amendment, to supply every college in ihe state with
a copy.

Mr. Cox, of Somersct, snggested that the amendment of the gentleman
from Chester, was not in order. 'The vote was taken on the motion to
reconsider, for the purpose of introducing a special amendment,

Mr. M’Suerry accepted the amendment as a modification of his amend-
ment.

Mr. SmytH, of Centre, asked for the yeas and nays on the amendment,
and they were ordered,

The question was then taken on the motion of Mr. M’Suerny and de-
cided in the negative by the following vote, viz :—

Yras—Messrs. Barnitz, Brown, of Lancaster, Brown, of Philade!phia, Chambers,
Chandler, of Phi'adelphia, Ciuk, of Dauphin, Cline, Cope, Cox, Crain, Cunningham,
Darlington. Hays, Hiester, Hopkinson, Ingersol', Kerr, Mac'ay, M’Cuhen, M’Dowell,
M’Sherry, Merri', Nevin Parviance, Lead, Riter, Royer, Russ. i}, Saeger, Snively, Todd,
Youny, Scrgeant, President—33, ’

Nays—DMessrs, Aznew, Ayres, Banks, Barclay, Barndollar, Bedford, Bell, Bonham,
Brown, of Northampton, Clarke, of Beaver, Clarke, of Indiaua, Cleavinger, Cochran,
Crawford, Crum, Cummin, Curl, Darrsh Dickerson, Dititnger, Donagan, Donnell,
Fleming, Forwarl, Fry, Fuller, Gamble, Gearhart, Gilmore, Ha r's, Hastings, Hay-
hurst, He ffenstein, Henderson, of Aliegheny, Henderson, of Dauphin, Houpt, Hyde,
K im. Kennedy., Konigmacher, Krebs, Lion:, Magee, Mann, Martin, Merkel, Miiler,
Montgomery, Overfie:d, Pollock, Porter, of Northaw pion, Ritter, Scliers, Se tzer, Serrill,
Shellito, S:iith, of Columbia, Smyth, of Centre, Stickel, Sturdevait, Tuggart, Weaver,
White, Woodward —61.

The report of the committee was then agreed to.
SIXTH ARTICLE.

The convention resnmed the second reading of the repoit of the com-
mittee, to whom was relerred the sixth article of the consiitution, as re-
ported by the committee of the whole.

"I'he sixth section of the report, as amended, being under consideration,

Mr. Pavne, of M’Kean, moved that the convention reconsider the vote
of the 27th instant, on the said report, so far as relates to the sixth section,
as amended.

Mr. Pavxe stated his object to be to move an amendment which he
had prepared, and had intended to propose on Saturday, but the number
of amendments which were offered, precluded kim from doing so. 'The
amendment of \he gentleman from Northampton, (Mr. Porter) which had
been agreed to, would not unswer the expectation or meet the approbation
of the people. I'he people in the townships wouid get at variance with
the peaple in the buroughs, and elect officers resident in the most remote
part of the counties. ‘The choice, if the former were the strongest, would
always go against the boroughs. He had another objection. In the town-



PENNSYLVANIA CONVENTION, 1838, 33

ship he represented, the large boroughs were thinly populated, and require
no justices. He intended to move to reject the whole section as amended,
and to substitute the amendment which he had prepared.

T am not, said Mr. Payne, very particular aboul this matter, but I should
like to have the vote reconsidered, in order that we may, at all events,
have an opportunity to strike out the amendment of the gentleman from
Northampton, (Mr. Pouter) if for no other purpose. 1 hope, also, that
some gentleman will prepare an amendment providing for the regulation
of the distriets.

Mr. FuLLer, of Fayette, said it appeared to him that it would be entirely
aseless to reconsider this vote. 'I'he very objection raised by the gentle.
man who has just taken his seat, siid Mr. F., is to my mind evidence
against the necessitv of a reconsideration.

Mr. F. made a few brief remarks in reply to the objections of Mr,
Payne, which, however, could not be distinetly caught, and concinded by
saying—

The am-mdment prepared by the gentleman from Northampton, (Mr,
Porter) which was engrafted on to the section on Saturday is, in my view,
entirely harmless. I think, indeed, that we could do as well without it,
as with it.  And I ean see no necessity to reconsider the vote,

Mr. Pavng said, that the gentleman from Fayette, (Mr. Fuller) did not
exactly answer the objections which he had urged against the amendment,
and in favor of a re-consideration. 'Those objections, said Mr. P. were, that
where there was a borough in the township, and the balance of the towa-
ship were able to out-vote that borough, they wonld, in nine cases out of
ten, elect their officers, and deprive the borough of their officers, although
it is known that the borough is the place where the officers ought to be
elected. It is there that men of business are generally to be found, In
nine cases out of ten, where they were able to do i1, they would elect
their justices at the further end of the township, and if’ it is (o be a con-
stitutional provision, that no borough shall be a separate distriet, the legis-
lature will have no power over it.

Mr. Woopwarb, of Liuzerne, said that he felt generally disposed to vote
against all motions to reconsider, unless the necessity for so deing, should
be made very apparent. My reasun for this is, said Mr. W, that I am
anxious to go ahead, and to get through our business with as much des-
patch as is possible, with a due regard to safety,

In the present instance, however, 1 am inclined to the opinion that the
vote onght to be reconsidered, as 1 think that the amendment of the gen-
tleman from Northampton, was adopted without proper refleciion; and, if
it were not so, 1 feel satistied, in my own mind, that its practical opera-
tion will be injurious, and therefore, it is, that I am disposed o reconsider
the vote, in order that we may get at that amendment. i seems to me to
be unreasonable in its character, mischicvous in its eperation. and such as
cannot be oherwise than unacceptable to thie people.  And I hope that
the reconsideration will take place without more words; and bat simply
for the purpose, as I have saud, of getting rid of the amendment of the
gentleman from Northampton, which, I cannot help thinking, was adopted
unadvisedly and withount due consideration.

voL. XI. c
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Mr. Cuamsers, of Franklin, said that when the previous question was
demanded and sustained on Saturday last, he was under the impression
that the whole section was notin the form required for perspicuity and
certainty.  And, nowwitstanding, -that several gentlemen were then of
opinion, that it had been adopted after matuve deliberation and refleetion,
1 think, said Mr. C., that it is now evident to all, that what was done,
was hastily done, and that it is deserving of 1econsideration, not, however,
for the purpose indicated by the gentleman from M’Kean county, (Mr.
Payne.)

There scems o me to be a misunderstanding in the minds of some gen-
tlemen, in relation to the mode of election, in most of the boroughs of ihe
state, In the county which T in part represent, there are boroughs thay
elect by the voters of the township for ail connty oflicers.  ‘Ihey are bo-
roughs for cerlain limited purposes only, and 1 understand this to be the
case in other counties of the state. Now, an amendment to a certain ex-
tent, such as that submitted by the genteman from Northampton, and
adopted on Sarurday, is requisite for these boroughs and towaships, as
there are many of them; for, in the ahsence of such a provision, boroughs
having fifty or one hundred taxable inhabitants, would be a separate dis-
trict for the election of these officers. All details in relation to these
districts, ought to be left to the discration of the legislature. 'The amend-
ment as at prosent adopted, reads :— .

« No borough forming part of a township shall be a separate district;
aud no borough or township shall constitute mote than one district for
electing justices.”

Now, there may be boroughs of such a size that it would be proper
to let them vote for their justices, und this I think ought to be lefl o the
legislature.  "The amendment T think should be modified in this respect;
probably the diflicalty might be obviated by the introduction of the words,
s until otherwise directed by law.”

1 suggest also another inatter 10 the consideration of th e convention.

1 would ask the members whether or uot, under the seetion, as it was
reported to us from the commitice of the whole, itis imperaiively enjoined
upon the people of ull the townships i the state to elect aldermen as well
as justices of the peace? Is it not imposed wpon the voters in all the
townships of the commonwealth to elect zldermen as well as justices of
the peace ?  Is it not enjoined upon all votera in the city of Philadelphia,
that they shall elect justices of the peace as well us aldermen?  Should
not the word *or” he subsiitnted for the word *and”? 1In forming a
constitution, we ought to use certain and unambiguous language—lan-
guage which will not admu of a doubtful construction,

I hope that the motion to re-consider will prevail, in order that the
attention of the convention may again be brought to this section, impor-
tant as it is to the people of the commonwealth.

Mr. Bangs, of Mifilin, said thai it had for the most part been his rule
to sit stitl and listen during the protracted discussion which had taken
place on this sectiun of the constiwution.

Wheu, said Mr, B., the gentleman {rom the county of Philadelphia;
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called for the previous question on Saturday last, I felt as though we were
likely soon to be bronght into a situation which, as the gentleman himself
must by this time have discovered, would notanswer our purposes.  And
1 begin to fear that there is a probability that we shall leave the constitation,
in this particular; in 2 worse condition than it was when we took it up.

I'hie remarks of the gentleman from Lozerne, (Mr. Woodward) from
M’Kean, (Mr. Payne) and from Franklin, (Mr. Chambers) are all of
them in my judgment appropriate.

But there is one matler which has not been spoken of by them. Isit
intended to leave justices of the peace a juristiction nver commonwealth
cases, as well as civil cases? 1f the terms of the seciion are permitted to
remain as they now stand, the jurisdiction of the jusnces of the peace is
either limited by the wards, boroughs or districts in which they may be
elected, or it is co-extensive with both. "~ The amendment of the gentle-
man from Northampton, which now forms a part of the section, provides
that the legislature shall not autherize the election of justices of the peace,
in boroughs forming parts oftownships. ‘

What is the exact meaning of this amendment, it is for the gentleman
from Northamplon to explain, for I do not think thatany other member can
do so. ‘There are boroughs in the state that are joined with the town-
ships in the election of certain officers, but it is notto be presumed that
they will remain stationary in point of population. It is most probuble
that in a few yeurs, many of those boroughs which now eontain but from
fifiy to a lmmdred taxable inhabitants, may contain five hundred or more.
1 hope that the genteman from Northampton, will vote in favor of the
motion to re-consider,

As to the proposition to limit the number of the justices of the peace to
two to each district, aceording to the amendment originally offered by
the gentlema~ {rom Fayette, (Mr. Fullei) 1 have much doubit as ta its
propriety. For my own part, I shonld like to see » provision inserted in
the constitution of Pennsvlvania, similar to that which is 1o be found in
the constitution of the state of Michigan, where the justices of the peace
are elected fur the termo of four years—aone to go out every vear, and,
consequently, one to be eleceted every year. should be g\:-.xﬁﬁe(l if we
could limit the number to five, except in boroughs, wards and so on,
where there might be an immense mass of population. At all events, 1
hope that the motion 1o re-consider will prevail, so that an opportumity
may be given to us to put this scetion in a less objectionable forsu. iy

Mr. Porter, of Northampton, said that he eould not exactly 1eﬁ
whether the gentleman who had just taken his seat, (Mr, Banks) intended
to read him a lecture, or not.  If he did so, said Mr. P, 1 will at any rate
take it in good part. ad 1 will briefly explain why I offered the amend-
ment which has called forth so mueh animadversion.

T supposc it is competent for a member of this bady to be apposed to
this mode of electing the. justices of the peace, and yet that, finding his
opposition unavailing, he may use his best exertions so to regulate that
mode as to make it as little objectionable as posaible, Thisis przciselv the
positionin which 1 stand,  From first to Iast, Thave been opposed 1o the
entire section, because it propused that the justices of the peace should be
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elected. Ttis known to ull the members of this convention, that I have
always been opposed to the election of judicial officers; but since the
principle had been settled in committee of the whole, that the justices
should be elecied, and as there appeared no disposition to change it, I
felt desirous that the section should at all events go forth to the peuple in
as unexceptionable a form as possible. I am above all subterfuge ; and
whatever gentlemen may be pleased 10 think of my course, they may be
assured that they will never find me fliaching from what I believe to be
a eonscientinus discharge of my duty,

I do not know that I shall make any objection to the re-consideration of
the vote, if the section can thereby be made more perfect. 'T'hat part of
the amendment which says that no borough, forining patt of a township
shall be u separate distriet, &e., was no project of my own. It was intro-
duecd by the genteman from Franklin,  But I do not wish to see justices
of the peace muliiplied beyond the proper number. 1 am of opinion that
we have too many already. It is coneeded upon all hands that we have too
many—I shall, thevefore, go in fuvor of any proposition which will restrict
the number. I voted for the amendment inuoduced by the gentleman
from Fayette, because I thought it would hiave that effect.  In my bor-
eugh we have about six hundred voters. [t is divided into two warls;
we have geven justices of the peace, and only two of thew that do business

—at all events, the remainder do but littde, if any. [ believe that two
would be amply sufficient for the transaction of 4]l the business there. [
entertained the opinion, therefore, that no borpugh forming pact of a town-
ship, should be a separate district.  Probably, a little phraseologieal alter-
ation, sueh as the introduction of the words ¢ until otheiwise directed
by law,”” as suggested by the gentleman from Franklin, (Mr. Chambers)
might be desirable,

1 repeat that, alter all the efforts which I could make to render the
section as unobjectionable as possible, T felt myself boaud to vote against
it, heeause I could not give my sanction to the principle it contained in
relesence to the election of judicial officers,

Air. Forwarp, of Allegheny, said the convention shonld bear in mind
that although in the section asit now stcad, the number of *¢ two™ justices
of the peace was mentioned, still there was nothing Imperative in that
sespect.  ‘I'he number might be fixed by the legislature, and althcugh the
word two was pientioned, yet in some places there might only be one
elected. T think. said Mr. F.. it wonld be beler to elect separately either
anc or two justices of the peace, or to leive the matter to the direction of
she kegislature. At all events, T think the vote should be re-considered in
erder that the amendment of the genteman from Northampton, (Mr.
Porter) may be made more acceptable. 1 think that it would be beuer to
Teave the boroughs to elect their justices of the peace ; otherwise, Iuppre-
hend that inuch inconvenience might be produced.

Mr. Hissrer of Lancaster, said that he had heen opposed aliogether
1n the sdoptian of this section, for the reasons. which on a former oceasion,
he had explained tothe convention,  But, said Mr. H., inusmuch as I know
it to be eertain that the principle Iaid down in it would be adhered o by
u decided majority of the members of the convention, I was disposed like
the gentleman from Northampton, (Mr. Porier) to do all within my power
w resder the section as perfect as possible,
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When the section first came up in committee of the whole, T thought it
was imperfeet, and with all the amendments and modificationa which have
since been adopted, T still believe thatit is not as perfeet as it ought to be
But, to use a term of rather expressive import in these days, we have
been tinkering at it day after day and we have made two or three amend-
ments which, in my view, have rendered it even more imperfect thnr} it
appeared 1o be in committee of the whole. There is a diposition manifes-
ted on the part of this body to run too much into detail on this, as there has
been on other matters which have come up for our deliberation and action.
This is to be deprecated. We should lay down general principles only
in this, which is to be the fundamental law of the land, and we should
leave the legislature 1o go into detils. Certainly it is not our provinee to
doso.  Inthe constitations of the states of Ohio and Indiana, T find tha!, in
relation to the justices of the peace, there is no more of detail than in our
section, as it was in committes of the whole. [nproof of ihis, 1 will
briefly refer to them.

The constitution of the state of Ohio, article lhl’EEE!, section two, rends as
+
follows : ~—

« A competent number of justices of the peace shall be el cted by the
gualified electors in each townslip in the several counties, and shall con-
tinue in office three years ; whoae power and duties shall from time te
time be regulated and defined by law.”

Here, cominued Mr. ., there is not a word said ahout the pumber of
these officers, nor how it shall it be fixed, whether by the legislature or
the people. [ apprehend, however, that the legislature regulates that
matter, and T believe it t» be much better that all minor matters of this
descripiion should be lefy 1o the action of the legislature.

‘The constitution of the state of Indiana, article five, section twelve, reads
as follows ;-

* A competent number of justices of the peace shall be elected by the
qualified electors in each township in the several counties, and shall con-
tinue in office five years, if they shall so long behave well ; whose pewer
and duties shall from time to time he regulated and defined by law.’

Here also, continned Mr. H., there is not a word said abont the num-
ber. 'T'he framers of these constitutions laid down a general principle,
and left the details to be carried out by the legislature,  And such should
be our course here.

For these reasons, I shall vote in favor of the motion to re-consider,
not, however, for the purpose of introducing the snggested amendment of
the gentleman from McKean, {Mr. Pavne) but to do away with the mat-
ter of detail which we have already added to the section since it came up
on second reading in convention ; and which, in my judgment, renders
it more complicated and more difficult to be earried our than if we had left
the section as it was in committee of the whole. It strikes my wind,
however, that there is something in the suggestion of the genileman from
Franklin (Mr. Chambers) as to making the section read ** justices of the
peace or aldermen,” instead of ¢ justices of the peace and aldermen”
as itreads at present.  If left as it is, I think it is very probable that it
would bear the construction indicated by that gentleman, which certainty
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never could have been the intention of the committee who reported the
section.

When we take into consideration how very difficult a matter it is, to
fix the number of the justices of the peace by a constitutional provision, it
does seem 1o me that it would be beiter 1o leave it entirely to the legis-
lature. Here, for example, may be a township which at this time may
1equire only one justice of the peace, or probably none at all—for we
know that there are many townships which require none at the present
time—but which may, in the course of a few years, have increased so
much in their amountof population as to require two, three, or more justices,
Auy provision which we may place in the coustitution, eannot answer {for
anv length of time; and it is right, therefore, that the regulation of this
matier should go to the legislature, where such changes may from time to
time be made as circumstancés or the increase of population may from
fune to time require.

For these reasons, I shall vote in favor of the motion to re-consider.

Mr. Brown, of Philadelphia county, said that he supposed it was
almost useless 10 suy any thing in oppuosition to the motion for re-consid-
eration. But, said Mr. B., I will ask the attention of the convention to
the different motives which actuate gentlemen in their support of that
maotion, so that we may see how litile chance there is, if it should prevail,
of our coming to any definite conclusion.

The gentieman {rom M’Kean county, (Mr. Payne) who submitted the
motion to re-consider, wants to insert a provision the nature of which he
has indicated. The gentleman from Lancaster. {Mr. Hiester) desires to
throw the whole matter back to where it was in committee of the whole.
The gentleman from Franklin, (Mr. Chambers) desires 1o have an altera-
tion made in the phraseology, and the gentleman from Mifflin, (Mr.
Banks) desires a re consideration for snmething else.

Mr. Baxgs rose to explain.  Ile was desirons that the motion to
re-consider should prevail, in order o amend every part of the seciion.

Mr. Brown resumed.
The gentleman from Mifilin, then, desires 10 amend by wholesale.

The gentleman from M’Kean, (Mr. Payne) who, as weall know,
joined the convention at a late period ol its session, is not aware, and can
not be aware of the natare of the difficulties we experienced in commiitee
of the whole, in coming to any settlement of this question. He is not,
probably, aware that every proposition which the ingenuity of gentlemen
could suggest, was brought up, discussed and voted upon. But with
other gentlemen the case is different.  Surely, if the past is not altogether
10st upon us, we must see that it is a hopeless case, especially at this late
hour, to introduce these various propositions. With the exeeption of the
separation proposed by the gentleman from Northampton, (Mr. Porter) I
think the section is as perlect as it cau be.

Let it, therefare, remain as it is; and when it shall come up on second
reading, we can go into commitiee of the whole, for the especial purpose
of changing the phraseology, if itshall be found that such a change is
necessary or desirable. Butif we agree to re-consider the vote, the whole
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matter will be again laid open ; we shall once more be thrown upon the
sea, and we know not when or where we may bring up.

I hope, therefore, that the motion to re-consider will be rejected, and
that we shall let the matter rest until gentlemen bring their own conflicting
opinions to something like a point, so that one may not vote for one rea-
sou and another for another.

Mr. BerL, of Chester, said that when the convention was in committee
of the whole, on the sixth article, and this secticn in relation to this very
important elass of judicial men under consideration, we were told to wait
till it should come up on second reading, at which time, in all proba-
blity, the convention would be ina better temper to cometo a calm and
quiet conclusion.

And what do we hear now? said Mr. B. The gentleman from the
county of Philadeiphia (Mr. Brown) tells us now that we should wait
until the article comes up on its third reading, when it is probable (and,
as we all know, merely probable) that we might again go into committee
of the whole for the purpose of considering this very imperfect and objee-
tionable section—objectionable in every point of view in which it can be
considered, whether as regards the principle or the phraseology.

There is no one fact more certain than this—ithat whenever a body like
this acts from impulse, or in a hurry, their acts will generally end in error.
On Saturday, before the demand was made for the previous question, every
proposition for amendment was received with so much impatience, and
with such an appearance of disgust, that many of us retired from the con-
test, and were willing rather that the section should be agreed to in the
shape in which it stood, than expose ourselves to the temper of the con-
vention. ‘

I had an amendment to offer, which. in my view at least, is of consider-
able importence, and involving an important principle. Thave not yet
intimated here what the character of that proposition was, although it has
been the subject of private conversation among some of us. Nor will I
at this moment say what it is, as I am fearful that, if I did, it might prob-
ably be the means of losing some votes in favor of the motion to re-con-
sider.

According 1o the phraseology of the section, as it now stands, the citi-
zens of counties would have aright to elect aldermen. It was a subject
of serious consideration whether we ought to say any thing abont alder-
men. 'That word is used in the constitution of 1790, and was derived from
the charters of cities in England creating municipal corporations. He
.would repeat that it was questioned if, in this counstitution, we should say
any thing about aldermen. He would vote in favor of the motion to re-
consider.

Mr. EarLE, of Philadelphia eounty, said that he had always been of the
opinion that legislation by the previous question, was the most irrationa,
of all legislation. It was a rule that ought never to have been introduced
Indeed it was originally introduced for no other purpose but to prevent or
suppress n mere disposition to procrastinate the business by the introduc-
tion of frivolous amendments, or frivolous speeches.  Happily under our
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new rule we have arrived ata rational mode of legislation. It was a rule
which should be adopted by all legislative bodies. He trusted that now
we had adopted it, we would apply it in a rational manner, and not spring
the previous question, and thus prevent delegates from laying their views
before us, which might be, perhaps, of the highest importance. He regret-
ted that his colleague did not vote for the pending question, instead of the
previous question, as gentlemenappeared to be dissatisfied with the amend-
ment of the gentleman from Northampton, (Mr. Porter.) He hoped that
for the future the convention would legislate by the question, and not the
previous question. He could not concur with his colleague that we had
better postpone this matter till the third reading.

He, Mr. E., had ohjected to put off 1ill the second reading, and had
secn the folly of it.© When the convention airived at second reading, gen-
tlemen were prevented from offering amendments. He was nol for put-
ting that off till to-morrow whieh might be done 10 day. When we
came to a third reading we sheuld be told to wait for future amendments.

'The amendment of the delegate from Northampton (Mr. Porter) was
radically inconsistent with other parts of the section. We are told that
each ward must choose an alderman separately, and that the towuships
and boroughs shall notelect their magistrates jointly. But when we come
to a borough, which is divided into wards, and has a large populatiou, who
desire to elect their magistrates separately, still gentlemen say that shall
not be done. And thus, it was imperatively necessary to say that the
people shall follow one rulein the city, and another in aborough, but pre-
cisely contrary. ‘T'here was as much reason why the citizens of each ward
of a borough should elect their own magistrates, as that it should be done
in the city of Philadelphia. Tt was as easy tounite the county of Pike and
the county of Wayne, as the borough of Harrisburg. Thete was no con-
sistency in the reason.  He hoped the motion to re-consider would pre-
vail.

Mr. Brown, of Philadelphia county, said he would look to the history
of the past, which was admonitory.. We began this discussion in relation
1o the justices of the peace, on the third of July, and it occupied four or
five days before the amendment was passed, which was in these words,
Yiz

Section 5. ¢ Such number of justices of the peace and aldermen, shall
be elected in the several wards, boroughs and townships, for a term of
five years, as a majority of the voters of the districts. may determine by
ballot, after this constitution shall be adopted, and every five years there-
after, in such manner as shall be directed by law.”

That amendment was adopted by a vote of fifty-fourto forty-nine. The
question was sanctioned, afierwards again opened by the delegate from
Susquehanna, (Mr. Read) for the purpose of giving ihe legislature some
control in the matter, and after thirty or forty propositions had been oflered
by different members, the amendment remained as it was, and as he had
just read it, without regulating the number.  Aud now it had got back o
this shape:

SecTion 6, Justices of the peace and aldermen shall be elected in the
several wards, boroughs and townships, at the time of the election of con-
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stables, by the qualified voters thereof, and in such manner as shall be
directed by law, and shall be commissioned by the governor, for a term of
five years, And notownship, ward or borough, shall elect more than two
justices ‘of the peace, without the consent of a majority of the qualified
electors thereof.

Then, next came the amendment he objected to, adopted on Satur-
day.
3

“ No borough forming part of a township, shall be a separate district;
and uo horough ar township shall coustitnte more than one distriet for
electing juslices.”

We do not open this subject now, in order to get a majorily of the
amendments.  The gentlem:an from Chester (Mr. Darlington) had sug-
gested a new principle, and shown, in every way, his hostility to the elec-
tion of justices of the peace ; and doubtless, he wonld do all he could do
to defend the accomplishment of that object. We should therefore gain
nothing by re-consideration, except to alter the amendment.  And, that
could be done without re-considering the whole subject, and going into
committee of the whole. He trusted that the convention would not re-cou-
sider, but keep the section as it is, until we get a majority to agree.

Mr. Freming, of Lycoming, said that he would, notwithstanding the
remarks of the gentleman from the county of Philadelphia, (Mr. Brown)
vote for the re-considersiion.  'The section was, as he said on Saturday,
very defective e was now ready to hear coolly, and calmly any and
every proposition that might be offered.  He had not been satisfied with
any proposition that had been introduced. Every one relating to fixing
the number of justices of the peace, was attended with difficulty.

The moment we attempt to enter into the details—to carry out the elec
tive principle, as suggested by the gentleman from the county of Philadel-
phia—to leave the people to select the number of justices of the paace they
may deem proper, every man of any experience cannot but see that the
atiempt must be attended with enormous difficulties. Gentlemen were all
very anxions, and naturally so, to bring the business of this convention to
a close, but he would putit to those delegates who seemed disposed to
pass lightly over the section before us, and not give to it the consideration
which its importance demanded, and making it as perfect as possible,
whether they would be acting prudently? Let gentlemen not forget that
the election of the justices of the peace makes a very important change.
And, so important did he regard it, that he was entirely opposed to trust-
ing legislation in reference to it.

Ifany gentleman wished to make a suggestion, he would not go for the
previous question, or restricting the debate until, every gentleman had had
an opportunity of expressing his views. In whatever shape the section
was adopted, the election of the justices of the peace was a material and
very important change, and it was necessary to act with discretion. Tt did
not necessarily follow that because the section, in its present shape, had
been adopted by a vote of this body, it could not be made more perfect.’
He confessed that he was desirous to go into a re-consideration in order
to make it as perfect as possible.
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Mr. FuiLer and Mr. Hexpersow, of Dauphin, asked for the yeas and
nays, which were ordered.

The question was then taken on the motion to re-consider, and decided
in the affirmative—yeas 76, nays 35.

Yras-——Mes.rs, Agnew, Ayres, Ballwin, Banks, Barclay, Barndollar, Bedford, Bell,
Biddle, Bonham, Brown, of Luancaster, Chambers, Chandler, of Philadelpha, Clapp,
Cla ke, of Indiuna, Cleavinger, Cline, Cochran, Cox, Crain, Crum, Cuuninzham, Dar-
lington, Dickey, Dickerson, Donagan, Donnell, Eule, Farelly, Fleming, Forward,
Gamble, Gilmore, Hastings, Hays, Heiffenstein, Henderson, of Allegheny, Henderson,
of Dauphin, Hiester, Hyde, Ingersoll, Keim, Kerr, Konigmacher, Long, Maclay,
Magee, M'Cahen, M'Sherry, Meredith, Merrill, Miller, Montgomery, Nevin, Payne,
Pollock, Purvisnce, Tlead, Ritler, Romers, Royer, Ruvscl, Sacger, Seitzer, Serrill,
8ill, Smyth, of Centre, Snively, Stickel, Stuidevant, Taggert, Todd, ‘Weaver,
Weidman, White, Woodward—786.

Navs—Messs. Barnitz, Bigelow, Brown. of Northampton, Brown, of Philadelphia,
Clarke, of Beaver, Clark, of Dauphin, Cope, Crawford, Cummin, Curll, Dartah, Dil-
linger, Doran, Dunlop, Fry, Fuller, Gearhart, Grenell, Harris, Hayhuwst, High,
Houpt, Kennedy. Krebs, Mann, M’Dowell, Merkel, Overfield, Torter, of Northampton,
Riter, Scheetz, Seliers, Shell'to, Smith, of Columbia, Sergeant, President—35.

The question then recurring on the following amendment, offered by
Mr. SicLr, on the 27th instant:

“ And the jurisdiction of the said justices shall extend to every part of
the county in which they may reside, but each justice shall keep his office
in the district where he was elected.”

Mr. Sizy (at the suggestion of Mr. Porter) withdrew the amendment.
A motion was then made by Mr. PorTER, of Northampton,

"That the convention re-consider the vote given on the 27th instant, on
the amendment to the said section, in the words as follows, viz: ¢ No
borough forming part of a township shall be a separate district, and no
borough or township shall constitute more than one district for eleeting
justices,”

Mr. MerepiTH, of Philadelphia, suggested that as the majority seemed
to think that a new section should be introduced, the best way would be
to negative the report of the committee.

The motion 1o re-consider was agreed to.

Mr. PorTer then withdrew his amendment, and offered the follow-
ing:

*« Justices of the peace or aldermen may be elected in the sevg:ral warfis
of the city, and of the incorporated districts of the county of Philadelphia,
and in the several boroughs and townships by the qualified electors thereof,
in such number, and at such time asshall be directed by law ; and shall be
commissioned by the governor for a term of five years. No ward, borough
or township, shall be entitled to elect more than two justices of the peace,
or aldermen, unless by consent of a majority of the qualified electors thereof.
And in no instance shall the number for any ward, borough or township,
exceed five,”

Mr. Wocbwarp, of Luzerne, asked for a division of the guestion, to
end with the words ** five years,”
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bir. PorTER explained that his reason for substituting the word ** may”
for_ ** shall,” was, because some do not wish justices of the peace, and this
is imperative.

Mr. Dickey, of Beaver, thought it was not in order to offer a substitute
for the entite section, afier a motion had been made o re-consider, and
agreed to,

The PrespenT decided that the amendment was in order—there being
no substantial difference between it and the section now before the conven-
tion.

Mr. Merz1LL, of {nion, said it seemed to him that there onght to he a
modification of the amendment. 1t surely was not the intention of the
delegate from Northampton, (Mr. Porler) to say that the borough of Har-
risburg, or any other large borough, shall not elect more than five justices
of the peace.

Why, he Mr. M., would ask, ought we to put any restriction against
their having more than that number? For, the time might come when
mote than ten would be required.  He thought it was asking too much
when it was proposed to limil the number in this manner. We know not
but, before many years had passed away, that Harrisburg or Reading
might become a city. The one might have aldermen,and the other none.
He wished that the gentleman would say that the wards shall elect sepa-
rately as well as the boreughs.  Why should the whole borough of Harris-
burg be thrown together in the clection of justices of the peace? There
was 1.0 reason whatever. It might be divided as to politics, but we were
not toregard this.  There seemed to be great impatience manifested by the
convention on this subject as well as on every other.

Let gemlemen reflect that if they send out one imperfect amendment,
the consequence might be that the people would vote against the whole
constitution. It would be mortifying encugh if the proceedings of this con-
vention should be voted down for want of precision. He had some feeling
on this point.  He had no desire to see their work thrown to the winds,
and all owing to its being in an unintelligible shape, so crude indeed, that
no one—not even delegates themselves—could understand it.  For him-
self, he could say that he was willing to devote all his time to put the con-
stitution in the best {orm, whether he approved, o1 not, of the amend-
ments. Then it would be forthe people to decide, and if it should be agninst
his opinion, he would be satisfied.

We must take time to do well, or else go home and say that we can do
nothing. He would not like his literary reputation to be destroyed. For
the reasons which he had assigned, he asked the gentleman from Nor-
thampton to give some consideration to the suggestions he, Mr, M., had
thrown out.

1t is for this reason (said Mr. Merrill) that I ask the members of the
convention to give their del:berate consideration to this matter., The prin-
ciples by which it is to be regulated are now fully known and understood
by all of us, and I have no doubt that, with a little patience, we may in
the course of a short time-~say an hour to an hour and a half—put the
phraseology of the section into such a form as to make it entirely unex-
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ceptionable.  All that is necessary for this purpose, is a little calm con-
sideration.

Mr. Darurvorton, of Chester, said, that he concurred in the opinion
which had been expressed by the gentleman from the city of Philadelphia,
{Mr. Meredith) that the proper way to get at this matter, would be, in the
first place, to reject the report of the committee of the whole,

I believe (said Mr. D.) that one of the greatdiflicultiss which we expa-
rience inn coming to a final settlement of this question, is to be atuributed
to the attempt whichis made to incorporate into the constitution of Penn-
sylvania, a provision which does not exist in the constitution of any other
state of the Union—that is to say. a provision in relation to aldermen.
The aldermen are the ereatures of the law; their offices are defined by
law ; the time of their service, the manner of their being chosen, and their
duties, are all matters which are defined and regulated by law. In the
constitutions of the states of Tenunessee, Illinois, Indiana and Ohin, you
find a provision regulating the justices of the peaca, but no where, [ think,
do you find a provision in relation 1o aldermen. Itis entirely unneces-
sary to sav any thing about the last named cluss of officers. There is no
need for any constitutional provisior: inregard to them.  All we want here,
unless I greatly misapprebend, is the insertion of such a provision ns we
find in the constitutions of the states of Ohio and Indiana~Ileaving all the
details to be decided by the action of the legislaure. With a view to
accomplish this object, T have sketched what is nearly the provision of
the canstitution of Indiana, with one or two slight exceptions, and which,
T think, would cover the whole ground in question.  T'he constitutions of
both the states of Ohio and Indiana, declare ¢ that a competent number of
the justices of the peuce’ shall be elected, &e. Now, 1 propose, that the
number for each township shall be regulated and defined by law, and that
they shall be elected for the term of five years, If, therefore, the whole
of this section is rejected, as proposed by the gentleman from the city of
Philadelphia, it seems to me that some such new section might be agreed
upon, dismissing all the details, and leaving them to the legislature, where
they properly belong. For iny own part I cannot vote for it, because 1
am entirely opposed to the prineiple of electing the justices of the peace.
I thought it well, however, to bring this proposition into view, so that the
convention might adopt it, if it should happen to meet the views of the
majorily.

Mz, Fremixg, of Lycoming, said that he also had drawn up a proposi-
tion whieh, he hoped, might be the means of bringing this discussion to a
close. And (said Mr. F.) it appears to me that we shall at last be com-
pelled to come back and settle down on something like the provision whieh
1 am now about to read. When we uadertake to frame a constitutional
provision defining and laying down the precise districts in which the jus.
tices of the peace shall be elected or within which they shall be bound to
act, [ apprebend we are atterapting to carry out the detail of the matter
a little oo far. If. there is any one thing which more than another, has
been clearly and abundantly demonstrated by the experience of this body,
it is this,—that it would be imprudent and impolitic, to fix, in the funda-
mental law of the land, the districts in which the justices of the peace
should act. And if, as our experience has shown, it is improper and
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impolitic to do so, why is it that we adhere to any proposition or principle
of detail, which is wrong in every point of view in which it can be regarded,
and which from the first moment at which it was presented, and on all
occasions, has been uniformly defeated, on the ground that details thus
laid down, however plausible in appearance or in theory, could not be
carried out in practice.

When we undertake to say, by a fixed provision in the fundamental law
of the land—which cannot be reached, probably, for very many years—
that the justices of the peace shall be elected in each ward and that their
number shall be limited in such wards to one, two, three, or any other
given number which we may choose to assign, what is the situation ia
which the people of Pennsylvania are placed by the action of this conven-
tlon? Thejy may have the number prescribed by the constitution, in each
ward or esch township. None of these justices may have committed
any offence or misdemeanour that would enable the inhabitants of the
township to remove them, yet thev may be absent, and there may be no
provision for that case ; and although, us I have said, the number may be
prescribed by the conslitution, yet they may not have a single individual
in such ward or township capable to act for them. When we see the
difficulty attendingevery proposition which has been submitted preseribing
the number and the districts,~—for, so far as regards the principle of election
there is no difference of opinion among the majority of the convention—
why should we stiil endeavor to force these details into the constituton?
flave we not found that those difficulties have increased upon us at every
step, rather than diminished. Why, then, I ask, should we still persist?
why is it, that we caunot leave it to the legislature, 1o carry out the neces-
sary details atiending the election of justices of the peace. What is it
that stands between us and such an arrangement? Ave we afraid to trust
the legislature?  Why should we beso? Do we not trust the legislature
with matters of vastly more importance than this, however important this
way be, and I do not intend to intimate that it is not so. We submit to
the senate the election, as it were, of the judiciary of Pennsylvania,—we
submit to the senate the selection of the judges,—that is to say. we submit
to that body the power of passing upon the nominations made by the
governor for a number of the appointments of the first importance in the
comnonwealth.

In the very next section after the one now uuder consideration, we give
to the legislature unlimited power. 'That section declares that « all offi-
cers whose elecetion or appointment is not provided for in this constitution,
shall be elected or appointed as shall be ditected by law.”

Here is a sweeping power given in a single sentence! And yet, with
ihese facts before us, we are about to say that we will not, or dare not,
uusi the legislature with the power to regulate the number of the justices
of the peace, or to fix the districts in which they shall be elected.

I have stated that 1 have drawn up an amendmenti; and although itis
contained in a few words, still I regard it as covering the whole ground,
and as placing the section in such u shape as will enable the legislature to
carry out the wishes of the people, in all matlers having reference to the
election of justices of the peace. It reads as follows :—
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s« Aldermen and justices of the peace shall be elccted by the qualified
electors in snch districts, and in such number, and at such times as may
be prescribed by law. They shall be eommissioned by the governor for
the term of five vears.”

‘This is simple and to the purpose. All the other powers which have
been incorporated in different provisions hiere submiited, as, for instanee,
the power to remove a justice for non-performance of his duty, or for mis-
demeanor in office,—all such power, I say, is given in other sections of the
constitution.  Hence it is unnecessary to make a provision of that kind
here, and I submit, whether, after we have had all these propositions before
us, and after we have found them all to be defective, it isnot proper that
we should Jeave the number and the districis to the legislature, 'T'o my
mind the propriety of that course is obvious, and I believe that we slnall_‘éﬁ

1y H

have to come down to that at last,

Mr. Farrerry, of Crawford, said that by turaing to the teath section of
the filth article of the constitution of 1799, gentlemen would find that the
provision in relation to justices of the peace ran thus :—

o The governor shall appoint a competent number of justices of the
o g Il appoint a e
peace, 1n such convenient disiricts iv each couniy, as are or shall be
directed by law.”

All that we want now, (said Mr. F.)is to pass upon the mode of appont-
ment. This, 1 apprehend, is all that is required at our hand.

Viewing the subject in this light, T will take leave to bring to the notice
of the convention, asubstitute for the report of the committce of the whole,
which I will read for information. 1t is in the following words :

« Aldermen in the wards of the several eities, and justices of the peace
in the inearporated distriets, haroughs, and o wuships, shall be elected by
the qualified voters of such wards, incorporated districts, boroughs, and
townsh‘l.ps. and shall be commissioned by the governor for a term of ve
years, if they shall so long behave themselves well.”

1 think that this embraces the whole subject. It simply provides for
the election, instead of the appointment of these masistrates, and leaves
all the details to the legislature,

My. Porrter, of Northampion, said, that with a view to make his amend-
ment more definite he would modify his motion, by moving to amend the
section as {ollows:

Suiking theref.t,om, h} line one, the .wo?d «and,” and insert ** or,” and
the word *- shall,” and insert «“may’” in lieu thereof.

In line two, insert afler wards ** of the cities and the incorporated dis«
tricts in the county of Philadelphia and in the”

In line three, strike out the worde ¢ the time of the election of consta-~
bles,” and insert **such time as may be directed by law.”

Add to the end of the section as amended, ¢ and in no instance shall
the number for any ward, borough, or township, exceed five,”

1 have only asingle word to say, continued Mr. P., in explanation of
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the reason why Turge that the words ** the time of the election of consta-
bles” should be stricken out.

‘There is no constitutional provision as to the time when the constables
shall be elecied. I would b2 willing. whe 1 we come to the schedule, to
say that, until otherwise directed by law, the justices of the peace shall be
elected at the time that the constables are elected ; but it presents a strange
anomaly now that you appoint the time of the election of justices of the
peace, and make it dependent on an event which can ke altered by ordi.
nary legislation ;—intending to attach a provision in the schedule to oper-
ate until the legislature shall act upon the subject.

Mr. Dickey, of Beaver, said it was a matter of perfect indifference to
him whether the justices of the peace were elected at the time of the elee-
tion of constables or not.  "That would seem, however, (said Mr. .) to be
the most convenient time. But I object to that poriion of the modified
amendment of the gentleman from Northampton, (Mr. Porter) which
proposes to insert the word « may” instead of the word ¢ shall”—thas
leaving it diseretionary with the legislatare to «ay, whether our justices of
the psace shull be clected, or not. I am for making the terms of the
seclion absolutely imperative, by saying thut these officers shall be elected;
and not for leaving an implied discretion to the legislature, by the use ot
the term * may.’" as 1o whether they shall or shall not, becanse we know
that the people desire hiat they shall be elected {or the tinie to come, and
not be appninted as heretofore they have been.

I trust, therefore, that, at all events, that part of' the amendment of the
gentlemen from "Northampton, will be rejected. 1 do not know that the
other purts ol it are very objectionable, but I will ask for a division of the
question. :

Mr. Earvr, of Pliladelphia eounty, said he thought that the section
was in excellent order before the gendeman [rom Nerthampton, (Mr.
Porter) made his new motion, and that it -might be taken precisely as it
stood without the amendment now proposed by that gentleman,

In its present form, (s.id Mr. .) the section is congruous and consis-
tent; and il it should be found that any amendment in phrasevlogy is
necessary. as the genleman from Franklin, (Mr. Chambers) had sug-
gested, the alleration may be mate by the appropriate commitiee,

The section now provides that the justices of the peace shall be elected
by the people.  And this, we know, is what the people desire.  And iy
further provides that the justices shall be elected tn each ward and wwn-
ship, and 1 each boroogh that is not divided into wards,  This is what
the people also want. ‘

I am in favor of the word *¢shall” and not ¢ may.” I am also in favor
of having at least one justice of ihe peace in every township or ward, and
in every borough which is not divided into wards,

The seetion furiher provides that \he legislature shall not cause more
than two ol these oflicers to be eleciel, wit.out the consent of the people
of the ward or township ; but that, with the consent of the people therein,
the legislaiure may cause more than that number to be elected,

These are the main features of the section; they are all petfectly rea-
sonable, @d, lor iny own part, 1 can see no fault inthem.  We have been
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told that there was a difficulty as to jurisdiction. T do not think so. 1
can see no ground for such an apprehension. 'The legislature in this
respect, may follow the usage under the provision of the constitution of
1790, which provides * that the governor shall appoint a enmpetent num-
ber of justices of the peace, in such convenient districts in each county,
as are or shall be decided by law.”

The legislatore have provided for this; and although the governor
appoints the justices of the peace for a particular district 3 still the legis-
lature may provide by law that their jurisdiction should extend beyond a
particular district, or thatitshould be limited to that district.  ‘The legisla-
ture may make proper provision as to the extent of the jurisdiction, and I
am for leaving it with them to do so.

I hope, therefore, that the amendment of the gentleman from North-
ampton, will be rejected, in fofo; and also, that the proposition of the
gentleman from Erie, (+ir. Sill) if it should come up, will meet a similar
fate.

I ask the secretury to read the section, as it would stand without the
amendment of the gentleman from Northampton,

And the section having been read acecordingly,

Mr. FuLLeg, of Fayette, said that he did not exactly understand, and
would be glad to be informed by the Chuair, whether the whole section
was now before the convention. 'I’here were three different propositions
adopted, (said Mr. I.) but only one of them, I believe, was re-considered,
and that was the amendment of the gentleman from Naorthampton,

1 rose, however, chiefly for the purpose of asking the gentleman from
Noithampton, to modify his amendment, by striking out the word * may”’
and inserting the word **shall ;" and also by striking out the words ¢« and
in no instance shall the number for any ward, borough, or towuship,
exceed five;” because, by the adoption of such a provision, a positive
restriction is placed upon the people. It is first proposed that the people
should have any number they wish, and that proposition is immediately
followed up by a provision that the number shall not in any instance
exceed five.

If the gentleman from Northampton will consent thus to modify his
amendment, I cannot see that there iz any objection to its adoption. ;The
great principle which I am desirous to establish is, that the number of the
justices of the peace shall be determined by the qualified voters of jhe
district. ' Without this, T cannot be satisfiedwith the section. .

Mr. Porter, of Northampton, said that the only object he had in views
in offering the amendment was to make it acceptable to genillemen who
took an interest in it; but he feared that, like the old man and his son
who took the ass to market, in trying to please every one, he would
please none at all. He would therefore, disembarrass the proceedings of
the convention so far as he could, by withdrawing his amendinent.

So the amendment was withdrawan,

Mr. FuLLer said, that,—the gentleman from Northampton having with-
arawn his amendment—the section appeared 1o him (Mr. F.) to be as per-
fect as the convention would be able to make it. If there was anything
imperfect in the phraseology, it could be made correct hereafier, when it
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comes up before the committee of revision. He hoped, therefore, that
ao further time would be consumed in discussion, but that the question
would be now taken. '

A motion was made by Mr. BeLy, of Chester,

To amend the said section as amended, by striking therefrom the word
‘“and,” where it occurs in the first line, and inserting in lieu thereof the
word **or;”’ and by adding to the end thereof the words as follow, viz :
* Provided that any such justice of the peace or alderman shall nos be

re-eligible to such offire for one year afier the expiration of any such term
of five years.” ‘

And the said amendment being under consideration,

Mr. Bell said, it would still be in the recollection of the members of
the convention, that ever since this important question had been agitated
both in committee of the whole, and on second reading, he had endeavored,
unsuccessfully it was true, but not the less ardently, to resist the adop-
tion of a principle which was to subject one branch of the judiciary of
Pennsylvania—that was to say, the justices of the peace——to popular
action.

I have resisted it, said Mv. B., with all the poor ability which I could
commmand, because I believed that many of my constituents were adverse
to that prineiple, as tending to interfere with the authority, and to under-
value the inflaence which an important branch of the judicial power of
Pennsylvania ought to possess. 1In my opposition to this prineiple, 1
have failed to secure any effective co-operation on the part of this body.
I say, I have failed; and [ am willing, therefore, (though I do so with
reluctance,) to concede that these important officers shall be’elected by
the people. I was opposed to it, because I thought that you would turn
a man into a limited circle, among a limited population, to be re-elected,
or not, by that limited population, at the expiration of his term—and that,
knowing himself thus dependant upon the popular vote, instead of having
in his eye the upright administration ef justice, he would merely have
before him the character and influence of the parties concerned, and not
the character and the merits of the case on which he was to pass,

The convention, however, has resolved that the justices of the peace
shall be elected. Be it so. 1f the convention is satisfied that the peopls
of Pennsylvania demanded this concession at our hands, it is undoubted|
our duty to submit, But, if it is possible, let us at all events avoid some
of the evils which must attend the re-eligibility of these magistrates,

The amendment which I have offered does not propose to make an
individual who has held the office of justice of the peace ineligible
forever after the expiration of his term; but that he shall go out at the
end of five years, and that (always supposing that he has behaved himself
well,) he shall be re-eligible at the end of one year afterwards ;—so that,
in the decision of cases, he may wot be influenced by his desire of imme-
diate re-election. 1In reference to certain ministerial officers, as clerks of
courts, prothonotaries, recorders of deeds, and registers of wills, I have
been opposed to limit the power of the people; because these officers,
being merely ministerial, are not of so much impertance, and théy give

YOL. XI. ] :
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bonds for the faithful performance of the duties of their respective offices.
But justices of the peace are placed entirely on a different footing. They
are judicial officers—to be elected bv the people under the new constitu-
tion—and to administer justice, without any security given for the per-
formanee of the duties of their offices, without any anthority, without
any law that could make them amenable to any other power for neglect
or non-performance of their duties. It seems to me that the members
must see the difference between judicial and ministerial officers in this
particular; and T hope that a majority of this convention will agree to
the proviso 1 have introduced, and which will in some degree at least,
take away the temptation which will beset the magistrate in the diseharge
of his duties.

I call for a division of the question ; the first on striking out the word
¢« and,” and inserting the word * or ;""—and the other, on the proviso ;——
and on the latter, I hope 1 shall be favored with the yeas and nays.

Mr. Dickey, of Beaver, said that he hoped the proviso would not be
adopted. Its imperfection was apparent on the face of it. Itis true,
said Mr. D., that the proviso is good for one year, as it purports io be;
but it follows as a matter of course, that the justices of the peace, when
once out of office, must stay out for five years, unless there should happen
to be a vacaney ;—because the term for which they ure elected is five
years, and two justices cannot be appointed to the same station. The
effect of the provision, therefore, would be to exclude them for five
years,

But, independent of this objection, I am entirely opposed to the prin~
ciple of the provision, and I think the matter should be left to the people.
Let them have the power, and let them elect aud re-elect whom they may
please. If they have good magistrates, they should have the power to
retain them ; if bad, they will no doubt throw them out at the proper
time. Butit is obvious to-my mind, that if even the provizo should be
adopted, it would not answer the purpose which the gentleman from
Chester (Mr. Bell) has himself in view.

As to inserting the word * orV in lieu of the word *and,” 1 can see
no objection to it.

Mr. BiLL said, he would simplv remark in reply 10 the nbservation of
the gentleman from Beaver, (Mr. Dickey) as to the provision excluding
the justices of the peace fiom re-electioun for the space of five years, that
such would not be the case, if; as had been suggested, only one-fifth part
went out annually. He, Mr. B., could not, therefore, see that there
was much force in the objectinn,

Mr. Cumrus, of Juniata, said that he rose with much reluctance to
express his ideas in cpposition to the amendment of the gentleman from
Chester, (Mr, Bell.)

The office to which this section has reference, said Mr. C., is one of
a kind not much to be desired. It is a faet within my personal knowledge,
that many of my neighbors have relused 10 accept it, even under the
present system, by which they hoid office during good behaviour, and
consequently are not subject to the doubt and uncertainty attendant on
submitiing themselves to the people for re-election once in every lefm of
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five years, What is proposed now ! In addition to the limitation of
their term to five years, they are, under this provisa, to be rendered ineli-
gible for one year after the expiration of any such term. That amend-
ment, if carried into effecs, might prevent men of capacity and worth
from suffering themselves to be 1un for that office. 1t is well known that
considerable cost is incurred to enable a man to engage in the duties at
the outset. Books are requisite, which are not easily obtained, and the
acquisition of which is attended with expense.

Then it is also necessary that a jusiice of the peace should have a num-
ber of bhaoks of law. 'T'hereis one without which he cannot get along at
all,—that is to say, /urden’s Digest; and that book, 1 believe, cannot
be purchased for aless sum than seven dollars and fifty cents. 'This
would be suffic.ent to discourage any plain farmer or mechanic from
embarking in the office of justice of the peace, believing, as they would
have every reason to believe, that at the end of five years, they would
have no further oceasion for their books.

My view, therefore, is that if an individual has once been elected
justice of the peace, if he has supplied himself with the requisite books
and other accommodations, and if he has performed his duties to the
gatisfaction of the people—I say such an individual ought to be re-eligible ;
he ought to "have a fair apportunity of beiug re-clected, if the people are
again disposed to renew the trust in his hands. And who are the best
judges whether an incumbent is worthy to be re-elected or not?  Most
undoubledly the people;—and they never will re-elect a man without
believing and seeing that he is adequate to the discharge of his duiies
honesily, and that he transacts his business to the best of his abiliy,

For these reasons, 1 am of opinion that the amendment of the gentle-
man {rom Chester, should be put down by the vote of every member of
this body. Itis a provision which never could be carried into operation
without the most injurious results; for no man capable of petforming the
duties 1o the satsfaction of the people, would aceept the office upon such
terms as are here preseribed, 1 shall, therefore, vote against it

Anad the question being then taken,

Will the convention agree to the first division of the zaid amendment,
viz:

To sirike therefrom the word ¢ and,” in the first line, and insert in-
lieu thereof the word ¢ or 1"’

It was determined in the affirmative.

So the first division of the said amendment was agreed to.
The question being on the second division of the said amendment :—

The yeas and nays were required by Mr. Beix, and Mr. Snrrh, of
Centre, and are as follow, viz:

YEeas—Messrs, Béldwin, Bell, Crain, Dilinger, Donagan, Kei‘m,'M’e;rill, Mi]le}—&

Nars—Messrs, Agnew, Ayres, Banks, Barclay, Barndoliar, B'miitz, nglfohl. Bigelow,
Bonbam, Brown, of Luncaster, Browa, of Noithampton, Brown,ot'Phllndelphia, Cham--
bers, Chandler, of Philadelphia, Clapp, Clarke, of Beuver. Ulark, of Dauphin, Clirke, of
Indians, Cleavinger, Uline, Cochran, Cox, Crawford, Crum, Oummin, Cunningbam,
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Carll, Parlington, Darrab, Denny, Dickey, Dickerson, Donnell, Doran, Dunlop, Earle,
Farrelly, Fleming, Fry, Fuller, Gamble, Gearhart, Gilmore, Grencll, Harris, Hastings,
Haylurst, Hays, He'flenstein, Henderson of Allegheny, Henderson of Davphin, Hiester,
Righ, Hopkinson Houpt, Hyde, Ingerscll, Kennedy, Kesr, Krebs, Long, Maclay, Magee,
Mann, Martin, M’Caben, M'Dowell, M’Sherry, Meredith, Merkel, Montgomery, Over-
field, Pollock, Porter, of Northsmpton, Purviance, Read, Riter, Ritter, Rogers, Russell,
Saeger, Scheeiz, Scott, Sellers, Seltzer, Sermrill, Shellito, 8il, Smith, of Columbia,
8myth; of. Centre, Snively, Sterigere, Stickel, Sturdevant, Taggart, Todd, Weidman,
Woodward, Sergeant, President—99.

So the question was determined in the negative,

Mr. Darrineron, of Chester, moved io amend the said section as amen-
ded, by striking therefrom the words ** at the time of the election of con-
stables,” where they occur in the third line.

Mr. D. said that he made this motion because he thought it an unne-
cessary resiriction on the people, as to when they should hold their elec-
tions. 1t should be left 10 the legislature to say when the elections
should he held,

The guestion being taken on the motion to amend, it was decided in
the negative.

And the report of the commitiee so far as relates (o the sixth section
thereof, as amended, was agreed to,

The convention then proceeded to the consideration of the seventh
section of the sixtharticle of the constitution, as reported by the commitiee
of the wliole:

Secr. 7. All officers, whose election or appointment is not provided
for in this constitution, shall be elected or appointed, as shall be directed
by law.

Mr. HigsTER, of Lancaster, moved to amend by adding the follow-
ing:

« No person shall be appointed to any office within any county, who
#hall not have been a eitizen and an mbabitant therein one year next hefore
his appointment, if the county shall have heen solong erected, but if it shall
not liave been so long erecied, then within the limits of the county or
counties out of which it shall have been taken. No member of Congress
from this state, or any person holding or exercising any office or appoint-
ment of trust or profit under the United States, shall at the same time
hold or exercise any office in this state, to which asalary is, or fees or per-
«quisites are by law unnexed; and thelegislature may by law declare what
-state offices are incowpatible.”

Mr. H. briefly explained the object of his amendment. He would say,
et the people elect fur twelve months, or any other time they thought
proper. According 1o the terms of the scction under consideration, the
legislature may provide for the appointment of many other officers in a
-county than do now hold office. It seemed to him that there should be
some restricliun in reference to the men who may present themselves as
-eandidates for election in a eounty. ‘Fherefore, he had proposed 10 insert
in the constitution the Janguage 1o be found in the first clanse of his
amendment, ‘Vhe second branch of his amendment was in accordance
with the sentiment, if not the precise language of the constitution under
which the people of this commonwealth had lived for the last forty-seven
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years, viz : ‘‘that no person should hold an office of trust or profit under
the coustitntion of the United States and of this stale at the same time,
&’ This provision of the constitution of Pennsylvania was an admira-
ble and beneficial one.  And, he trusted it would prove salutary for the
futnre. 'The last proposition of his amendment left the legislature o say
what offices are incompatible, Tt was to be founu in many of the consti-
tutions of the state.

It may be alleged, said Mr. [., that the legislature have now sufficient
authority without insertion of any clause in the constitution, conferring
the power. It might be so, but siill the provision eould do no harm.
It would cenable themn to say what offices are incompatible with each
other.

Mr. Reap, of Susquehanna, said he believed the principle of the amend-
ment was correet, and that the provision would meet with general con-
carrence, He had not, however, risen 1o argue this question, but to apolo-
gise for an error he had committed, on a former day, in stating, thatin a
subsequent section, provision iad been made on the sabject of the incom-
patibility of offices. He was wrong in that assertion, A word again as
1o the place and manner of this amendment, As it was now proposed,
it would apply 10 offices in this section only. If it were made a separate
section, it would be applicable to all offices. As the provision was now
introduced, a judge might be a member of congress. He would therefore
suggest o the gentleman from Lancaster, the propriety of offering the
clause, not as an appendage to this section, but as a separate section.

Mc. Hiester said, that if the gentleman from Suzquehanna, was right
in his coanstruction of the effect of the amendment, it was not such as he,
M H., istended. But he did not know that the view of the geatleman
was eorract. It was his, Mr. H'’s., object to make the provision applicable
to allofficers. lle thought the genileman was wrong in his constraetion,
He would modify the provision in the first line, so as to malke it read
< any office”” instead of ¢ an office.”

The amendment as modified, was then agreed to, without a division.

Mr. Porter, of Northampton, sail he was unaware that any provision:
-had been inserted as to the incospatibility of offices, in reference to. mem-
bers of the legislature. 'I’he act of 1812, excludes them from holding
offices, an! he would like to see the exclusive principle of this act incor-
porated in the constitution. ‘T'he old provision was this:

s No member of congress from this state, nor any person holding or-
exercising any office of trust or profit under the United States, shall, at
the same time, hold or exercise the office of judge, secretary, treasuver,
prothonotary register of wills and recorder of deeds, sheriff, or any office
in this state, to which a salary is by law annexed, or anv other office
which futare legisl itures shall declare incompatible with offices or appoint-
ments under the United States,

But the act of 1812, carried the prineiple further, because about twenty
members had, in 1809, carried home com:nissions in their pockeis.

Mr. OverrFirep, of Monroe, moved to amend the section as amended,
by adding to the end thereof, the words following, viz: ** No member of
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the senate or of the house of representatives shall be appointed by the
governor, to any office during the term for which he shall have been
elected.”

The guestion being taken, the amendment was agreed to, without a
division.

The report of the committee on the section, as amended was then
agreed to.

‘I he eighth section was considered, and sagreed to, in the following
form, viz:

«  Sgcrion 8. All officers for a term of years shall hold their offices,
for the terms respectively specified, only on the condition that they so long
behave themselves well, and shall be removed on conviction of misbeha-
vior in office, or of any infamous crime.

The mmnth section was then taken up for consideration, as follows, viz ;

Sgcrion 9. Any person who shall after the adoption of the amend-
ments proposed by this convention to the constitution, fight a duel, or send
a challenge for that purpose, or be aider or abetter in fighting a duel, shall
be deprived of the right of holding any office of honor or profit in this
state, and shall be punished otherwise inisuch manner as is or may be
prescribed by law.  But the executive may 1emit the said offence, and all
its disqualifications.

Mr. Higster, rose and said :—r. President,

Although it is true that in this commonwealth, public opinion has nearly
abolished the savage and barbarous practice of duelling, yet we all know
that it still exists among us. ‘

__'That the amendment now under econsideration, as reported by the com-
-mittee of the whole, will tend furtherto extirpate it, seems to me to admit
of no doubt. Among what class of society is it that we find this prac-
Aice still 10 some extent prevailing? Is it among the middling or lower
classes, against whom your laws are most readily enforced, oris it among
those who from their wealth and elevated rank in society have it in their
power to, and most generally dc evade the punishment of thelaw? No one
~will controvert that the coutituance of the practice i3 confined almo st ex-
clusively to the latter class.  And the very circumsiance of its not being
practised by those who, some would designate the ignoble and the vulgar,
is the reason why those who consider themselves the well bors aad the
exclusive gentlemen of the land, continue to be the eulogists and ad rocates
of the practice. They seem to think that such sentiments imply the pos-
session of chivalrous feelings, and of bravery. And that to repudiglp #uel-
ling would be an indication of cowardice and a want of chivairy,

Now sir, advocating duelling, or even meeting vour antagonist in single
combat, is in my apprehension not always a mark of true courage. For
sxperience has shown that men who have been wanling in courage to de-
fend their country’s rights in the tented field, and some who there actually
disgraced themselves, have notwithstanding that, been driven into duels—
1 go further sir, and maintain that the veriest coward may be, and often is

.driven into such acts of desperaiion. In acommunity where public opin-
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ion sanefions duelling, itoften requires a greater degree of genuine courage
to refuse to fight, than it does to engage in it. 'I'hat moraland true cour-
age which prompts and sustains a man in braving public opinion, and
doing what his conscience dictates to be right, is a rare virtue ; and much
less common than animal courage, or that whieh will prompt him to com-
mit the rash and reckless acts, in accordance with the sentiments of those
with whom he may be associated. But, however, this may be—under
the benign influence of the Gospel dispensation, which pervades our bappy
country, and in this enlightened age, I trust that in this convention at least,
there will be few found, who do not admit the propriety of resorting to the
most effectusl means, for the total abolition of such an inhuman and un-
christian like practice among us.

'I'he question then recars, will the introduction of this amendment into
the fundamental law of the state, tend to promote that objuct? In my
view, Mi1. President, it will go far to effect it. Foras I have attempted
1o show, duelling in this state, so far as it still exists, is almost exclusive-
ly confined to those who are, or consider themselves, of the higher order
of society. And those are the very persons who are most aspiring, and
who often strain every nerve to possess themselves of your offices of honor
and profit. I then by your organic law you cut them off from attaining
this grand object—and for the very attainment of which there are perhaps
smore duels fought in our country, than for all other causes united, will it
not be likely to do more towards its entire suppression than any other
thing you can do for ihe attainment of that object.

But 1t may be said that we have penal enactments, which if enforced,
would accomplish the same purpese—and that if they are not sufficient
the legislature have the power to pass such as will be effectual. The
reply to this is, that the section does not contemplate the prohibition of
the enforcement of the existing laws, or such as may hereafter be passed
for the suppression of duelling. On the contrary, it expressly reserves
to the laws their full operation. But in addition, it provides for cases
which your laws cannot reach. As for instance, when such acts are com-
mitted by your citizens out of the limits of ihe state, your laws cannot
reach the offenders, and they go unpunished under our state enactinents.
Aud this is the manner in which those acis are generally perpetrated. If
however, this section is adopted you have a provision that will embrace
not only the cases referred to, but all others.  And by which a negative
punishment at least (if it may be so termed,) or 2 privation may be inflict-
ed—and one that cannot be evaded, and may be brought to operate against
all such offenders.

While T believe that the punishwment, or rather deprivation contained in
the section will be effectual, in preventing duels, I cannot consider it too
vigorous or severe. Who that seriously reflects on the heinousness of such
offences, is prepared to say that thev do not merft, ut least the punishment
(if such it be) which is contemplated in the amendment reporled by the
committee of the whole. When death eusues ina duel, is it any thing
less than wilful and deliberate murder! For generally each one goes out
with the fixed purpose of killing his antagonist. Andcan it be considered
too severe a punishment to deprive a man, or his aiders and abetters from
holding office, without the pardon of the executive, who deliberately and



56 PROCEEDINGS AND DEBATES

with the consequences staring them in the face, rush into the commission
of crimes that are an abomination in the sight of God and 2 christain
community ?

A motion was then made by Mr. FLemine,

To amend the suid section by siriking therefrom the wetd * fight,”
where it occursin the third line, and inserting in lieu thereof the  words
' be convicted ofﬁghtmg ;" and by making the word send" read ¢ send.
ing" und the word ** be,” in the fourth line, read * being.”

Asad the said amendment being under consideration,
A motion was made by Mr. Doran,

That the convention do now adjourn.

Which motion was agreed to.

And the convention adjourned until half past three o’clock this after-
noon,

(MONDAY AFTERNOON, Janvany 29, 1838.
SIXTH ARTICLE.

"The convention resumed the second reading of the report of the com-
mittee to whom was referred the sixth article of the constitution as repor-
ted by the committee of the whole.

The amendment to the ninth section offered by Mr. FLrming, being
under consideration,

Mr. Fremne said, his ob]ecl was to provide that lhe penalty should
not be incurred before legal conviction ; at the same time allowing the
power to the executive to remit. - ‘

Mr. IncersoLL asked for the yeas and nays on this quesuon. and they
were ordered.

The quesuon was then taken and declded in the negauve, as follow,
v:z- ‘ :

Yxn———Measm. Agnew, Ayreq, Baldwm, Barclav, Barndollar, Bedford, Bonham_
Brown, of Northampton, Brown, of Philadelphis, Chambers, Clapp, Cleavinger, Coch,
rap, Craig, Crawford, Crum, Dickev, Dickerson, Farielly, Fleming, Gamble, Grenell,
Harris, Hastings, Helff:nstein, Henderson, of Dau, hin, Hopkinson, Houpt, [ngersoll
Keim, Kennedy. Long, Magre, Martin, W’Cahen. Merkel, Poner, of . Northampton’
8giter, Smyth, of Centre, Snively, White, Sergeant, President—42.

iNavs—Meesrs. Bigelow, Clarke, of Beaver, Clorke, of Indiana. Cline, Crain,
Cummin,Curll, Darrah, Dillinger, Donuell, Eatle, -Fuller, Gearhast, Hayhurst, Hays,
Hendetsom, of Allegheny, Hiester, Hyde, Jenks, Kerr, Konigmacher, Krebs, Mann,
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M'Dowell, M'Sherry, Miller, Montgomery, Overfield, Ponnypac}{er, Pollock, Purviance,
Reigart, Riter, Ritter, Roysr, Russel, Saeger, Scheetz, Sellers, Serrill, Shellito, Stickel,
Taggart, Todd, Weaver, Woodward—46.

The question then being on the convention agreeing to the report of
the committee of the whole, so far as relates to the ninth section thereof.

Mr. Dickey asked for the yeas and nays on the question, and they
were ordered.

The question was then taken and decided in the affirmative, as follow,
viz:

Yeas—Messrs. Ba'dwin, Barndollar, Bedford, Brown, of Northampton, Chambers,
Ciapp, Claike, of Beaver, Cluke, of Indiana, Cline, Cope, Cox, Craig, Crawford,
Crum, Cummin, Denny, Dickerson, Earle, Fuller, Gearhart, Haniis, Hayhurst, Hays,
Henderson, of Allegheny, Henderson, of Dauphin, Hiester, Houpt, Jenks, Kerr, Kon-
igmacher, Krebs, Mann, Martin, M’Sherry, Merrill, Merkel, Miller, Montgomery,
Purviance, Read, Royer, Russell, Saege:, Scheetz, Sellers, Selizer, Shellito, Siil,
8myth, of Centre, Snively, Stickel, Todd, Woodward,—53.

Naxs-—Messts. Agnew, Ayres, Barclay, Bigelow, Bonham, Brown, of Philadelphia,
Cleavinger, Cochran, Crain, Curll, Darrah, Dickey, Dillinger, Donngan, Donnell,
Doran, Farrelly, Fleming, Gamble, Gilmore, Grenell, Hastings, Helflenstein, High,
Hopkinson, Hyde, Ingersoll, Keim, Kennedy, Magee, M’Cuhen, M'Dowell, Overficid,
Pennypacker, Pollock, Porter, of Northampton, Reigart, Riter, Riiter, Scott, Sernll, Tag-
gart, Weaver, White, Sergeant, President—45,

A motion was made by Mr. DarraH, seconded by Mr. GambLg,

That the convention re-cousider the vote given on the twenty-fifth
instant, on agreeing to the report of the committee, so far as relates to
the first section of the ninth article as amended, and which is as follows,
viz :

“ SgcrioN 1. Sherifis and coroners shall, at the times and places of
election of representatives, be chosen by the representatives of each
county. One person shall be chosen for each office, who shall be com-
missioned by the governor. They shall hold their offices fur thiee years,
if they shall so long behave themselves well, and until a suecessor be
duly qualified ; but no person shall be twice chosen or appointed sheriff
in any term of ¢ix years. Vacancies in either of the said offices shall be
filled by an appointment, to be made by the governor, to continue until
the next general election, and until a successor shall be chosen and quali-
fied as aforesaid.”

Mr. MarTin, of Philadelphia county, said he hoped the motion would
be agreed to. It would be remembered that he. had offered an amend-
ment to this section, which consisted merely of the addition of the words
sand the citizens of the city of Philadelphia,” after the word county,
in the second line. ‘Fhe amendment was rejected, he believed simply
for the want of a proper explanation. He hoped that the vote on the
section wou