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4. Either the driver of a truck containing solid fuel, as defined in
said act, or a weighmaster, as defined in said act, or both, may be
prosecuted for possession or for issuance of a faulty weight slip.

Very truly yours,

DEPARTMENT OF JUSTICE,
Crauvpe T. RENoO,
Attorney General.

WriLLiam M. RUTTER,
Deputy Attorney General.

OPINION No. 309

Insurance—Reciprocal and inter-insurance exchanges—Issuance of monassess-
able policies—Maintenance of required surplus—Act of June 24, 1939, sec.
1004(d)—Calculation of surplus—Insurance Company Law of May 17, 1921,
sec. 206—Failure to maintain surplus after issuing policies—Effect on policies—
Duty to report impairment—Approval of forms by Insurance Commissioner.

1. To calculate the surplus required of a reciprocal or inter-insurance ex-
change to authorize it to write nonassessable policies under the Act of June 24,
1939, P. L. 682, sec. 1004(d), it is necessary first to determine the classes or
kinds of insurance which it is writing and then to apply the provisions of section
206 of The Insurance Company Law of May 17, 1921, P. L. 682, to determine
the amount of capital and surplus which both a stock fire and a stock casualty
company would be required to have to write such classes or kind of insurance:
if, after elminiating from the financial statement of all reciprocal all reserves
and all other liabilities which it required to make provision for, its surplus so
determined equals or exceeds the required total amount, the reciprocal may be
authorized to write nonassessable policies.

2, When a qualifying reciprocal or inter-insurance exchange is authorized by
the Insurance Commissioner to write a nonassessable policy, such policy remains
nonassessable for its life, and no liability for assessment can ever attach to the
holder of such policy even though the reciprocal, subsequent to its issuance,
fails to maintain the required reserve; any other construction would impair the
obligation of contracts in violation of article I, sec. 17, of the Pennsylvania
Constitution and article I, sec. 10, of the Federal Constitution.

3. It is necessary that reciprocal or inter-insurance exchanges qualifying
to issue nonassessable policies under section 1004(d) of the Act of June 24,
1939, P. L. 683, submit policy forms which they propose to write to the Insurance
Commissioner for approval.

4. The primary duty to determine if a qualifying reciprocal or inter-insurance
exchange is maintaining its surplus, which qualifies it to issue nonassessable
policies, is upon the officers of the reciprocal, who should immediately notify the
Insurance Commissioner if it becomes apparent that the surplus is no longer
maintained; but it is also the duty of the Insurance Commissioner to examine
annual and examination reports and to investigate any information which ap-
pears to him reliable, in order to determine if the reciprocal is in fact maintain-
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ing the required surplus, and immediately to withdraw the privilege of writing
nonassessable policies and to cancel approval of all nonassessable policies in the
event that the surplus is no longer maintained.

5. While section 1004 of the Act of June 24, 1939, P. L. 683, does not specify
whether a foreign reciprocal or inter-insurance exchange must, in order to
issue nonassessable policies, meet the financial requirements for Pennsylvania
stock fire and casualty companies set forth in section 206 of The Insurance
Company Law of May 17, 1921, P. L. 682, or of foreign stock fire and casualty
insurance companies set forth in sections 516 and 601 of the act, it is ap-
parently the legislative intention that the reciprocal, whether foreign or do-
mestic, must meet the requirements Pennsylvania stock companies are required
to meet.

Harrisburg, Pa., January 5, 1940.

Honorable Matthew H. Taggart, Insurance Commissioner, Harris-
burg, Pennsylvania.

Sir: On July 25, 1939, you inquired concerning the Act of June
24, 1939, P. L. 683 (Act No. 318), requesting an opinion as to how
your department shall calculate the surplus required of an inter-
insurance exchange or reciprocal. in order to permit it under that
act to write a nonassessable policy where the exchange in question
is writing both fire and casualty coverages. Other questions are
suggested by this inquiry.

The Act of June 24, 1939, supra, amends section 1004, subsection
(d) of The Insurance Company Law of 1921 (P. L. 682), and reads
as follows:

A copy of the form of vower of attornev, or other author-
itv of such attorney, under which such insurance is to be
efferted or exchanged, and which shall provide that the
liability of the subscribers, exchanging contracts of in-
demnity. shall make provision for contingent liability. equal
to not less than one additional annual premium or deposit
charged: Provided. however, That where an exchange has
a surplus equal to the minimum capital and surplus required
of a stock insurance company transacting the same kind or
kinds of business. its nower of attorney need not provide for
such contingent liability of subscribers, and such exchange,
so long as it maintains such surplus, may issue to its sub-
seribers policies or contracts without contingent liability.
(Italics shows amending language to the section.)

As your letter of July 25, 1939, points out, reciprocals or inter-
insurance exchanges in Pennsylvania are authorized to write all
classes of insurance except life insurance. That is, they may do the
classes of business covered by section 202, subsections (b) and (c)
of The Insurance Company Law of 1921, being the Act of May 17,
1921, P. L. 682, as amended. Subsection (b) covers lines of business
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in which fire insurance companies engage and subsection (c) those
in which casualty companies engage.

According to annual reports and examination reports on record
in your office, while all reciprocals have, generally speaking, a similar
line of business, there is some variance in what coverage they offer.
But as indicated, their coverage is in both the fire and casualty field.

Financial requirements for Pennsylvania stock fire and casualty
companies are set out in section 206. The requirements for foreign
stock fire and casualty insurance companies are set out in sections
516 and 601, respectively.

We feel, in view of the fact that the language of amended section
1004 does not designate whether the reciprocal, if a foreign recip-
rocal, must meet the requirements of section 206, or of sections 516
and 601, the intention of the legislature is that the reciprocal, whether
foreign or domestic, must meet the requirements Pennsylvania com-
panies are required to meet, namely, the requirments under section
206.

To calculate the amount required for each reciprocal, therefore, it
will be necessary for you to determine from the examination reports
and annual reports the classes of business which such reciprocal is
transacting and to total the amounts of capital which both a Penn-
sylvania fire insurance company and a Pennsylvania casualty insur-
ance company, doing the same lines of business that the particular
reciprocal is transacting, would be required to have.

The lines usually written by a reciprocal are set out in section
202, paragraphs B (1) and (2), and C (3), (4) and (11). Applying
section 206 to such schedule, it will be seen that a reciprocal may
engage in the indicated fire insurance lines if it has a surplus of
$300,000 and the usual lines of the casualty insurance if it has a
surplus of $300,000, or a total of $600,000. On the basis of added
classes of insurance engaged in by a reciprocal, these figures would
be increased.

As is quite clear by the terms of section 1004, this must be a
surplus, and the surplus of a reciprocal can be determined only by
first deducting all reserves and all other liabilities.

It is understood, of course, that the annual statements and exami-
nation reports on file in your office for any reciprocal should reflect
the assets of that fund, the beneficiaries of which are the subscribers,
and that there has never come into such fund the compensation
(which is a fixed percentage of each premium or deposit) which the
attorney-in-fact for the subscribers, receives.

It is upon the above basis that you have already approved non-
assessable policies now being written by Consolidated Underwriters
and the State Automobile Insurance Association of Indianapolis, two
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reciprocals admitted into this Commonwealth whose surpluses ex-
ceed the requirements.

We desire, also, to pass upon several other situations which arise
because of this amendment. One question which has been raised
is whether or not a nonassessable policy written by a reciprocal or
inter-insurance exchange, would become assessable under any cir-
cumstances. The suggestion is made that because amended section
1004 provides that the reciprocal maintain the required surplus,
should the reciprocal fail in this, the policy may become assessable.

This suggestion is, of course, not well founded because the legis-
lature could never have intended that a policy which is nonassess-
able could or would, under any circumstances, during the life of
such policy, change to or become an assessable policy.

To find otherwise would be unreasonable and absurd. Section 52
of the Statutory Construction Act of May 28, 1937, P. L. 1024,
provides:

* % ¥ Tn ascertaining the intention of the Legislature in
the enactment of the law, the courts may be guided by the
following presumptions among others:

(1) That the Legislature does not intend a result that is
absurd, impossible of execution or unreasonable;

Additionally, we would be ascribing to the legislature an intention
to pass a law which would impair the obligation of contracts if we
were to hold that the legislature, by the 1939 amendment, ever in-
tended to authorize a reciprocal to write nonassessable policies which,
in the lifetime of such policies, would become assessable,

Section 17 of Article I of the Constitution of Pennsylvania, pro-
vides:

No ex post facto law, nor any law impairing the obliga-
tion of contracts, or making irrevocable any grant of special
privileges or immunities, shall be passed. (Italics ours.)

'That is, an insurance policy is a contract between the insurer and
the assured and the rights and liabilities thereunder are established
for the term thereof. An intention cannot be ascribed to the legis-
lature which would create a situation whereby this constitutional
provision would be violated.

Section 10 of Article I of the Constitution of the United States
prohibits states from passing any law impairing the obligation of
contracts. The first paragraph of such section reads as follows:

No State shall enter into any Treaty, Alliance, or Con-
federation; grant Letters of Marque and Reprisal; coin
Money; emit Bills of Credit; make any Thing but gold and
silver Coin a Tender in Payment of Debts; pass any Bill of
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Attainder, expost facto Law, or Law impairing the Obliga-
tion of Contracts, or grant any Title of Nobility. (Italics
ours.)

It is our inevitable conclusion, therefore, that a nonassessable
policy, once written by a reciprocal duly authorized to write the
same, remains during its life a nonassessable policy; and no liability
for an assessment can ever attach to the holder of such a policy.

It is, of course, required that you approve all policy forms. There-
fore, a reciprocal which does qualify and which is authorized to
write nonassessable policies, must, nevertheless, submit to you its
nonassessable policy form for approval, before it may write the same.

There is one other situation which we consider of much impor-
tance. The amendment of 1939 does not impose upon you, as Insur-
ance Commissioner, any additional duties, but a burden naturally
falls upon someone to determine whether or not a qualifying re-
ciprocal is maintaining its surplus.

The officers of a reciprocal will know before anyone if the required
surplus is no longer maintained, and it is quite evident that the
primary duty in this respect is upon such officers. When it appears
that the surplus is no longer maintained, the officers must im-
mediately cease issuance of nonassessable policies, notify you to that
effect, and surrender their authority to write such policies.

It should be pointed out, however, that if through annual reports
or examinations, or by means of other reliable information, it ap-
pears to you that a reciprocal has failed to maintain the required
surplus, it would be your duty to withdraw immediately authority
to write nonassessable policies, and to cancel all approvals of policies
theretofore given.

It is our opinion, therefore, that:

1. To calculate the surplus required of a reciprocal or inter-insur-
ance exchange to write nonassessable policies, it will be necessary
first to determine the classes or kinds of insurance which such re-
ciprocal is writing. It will then be necessary to apply the provisions
of section 206 of The Insurance Company Law, to determine the
amount of capital and surplus which both a stock fire and a stock
casualty company would be required to have to write such classes
or kinds of insurance. There must be eliminated from the financial
statement of such reciprocal all reserves and all other liabilities which
such reciprocal is required to make provision for, in order to de-
termine what its surplus may be. If its surplus, so determined,
equals or exceeds the required total amount, the reciprocal may be
authorized to write nonassessable policies.

2. When a qualifying reciprocal is authorized by you to write
a nonassessable policy, such policy remains nonassessable for the life
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of such policy, and no liability for assessment can ever attach to the
holder of such a policy.

3. 1t is also necessary that qualifying reciprocals submit to you
for approval all policy torms which they propose to write.

4, 'The primary duty to determine if a qualifying reciprocal is
maintamning its surplus is upon the officers of such reciprocal, who
should notify you immediately if it becomes apparent that the surplus
i3 no longer maintained. It is your duty to examine annual reports
and examination reports and also to investigate any information which
appears to you reliable, in order to determine if a reciprocal is main-
tamung the required surplus.

1n the event that the surplus is no longer maintained, the privilege
to write nonassessable policies must be withdrawn immediately and
approvals of all nonassessable policies cancelled.

Very truly yours,

DEPARTMENT OF JUSTICE,
CLaupe T. RENo,
Attorney General.

ORVILLE BrowN,
Deputy Attorney General.

OPINION No. 310

Mines and mining—Necessity for mine foremen—Act of July 1, 1937, sec. 4,
amending Bituminous Coal Act of 1911—“Employment” of five or more men
—Work by co-owners of mine—Statutory Construction Act of May 28, 1937.

1. The word “employed,” as used in section 4 of the Act of July 1, 1937,
P. L. 2436, amending article IV, sec. 1, of the Bituminous Coal Act of June 9,
1911, P. L. 756, and requiring employment of a mine foreman for every mine
“where five or more persons are employed,” is to be construed as “engaged,”
rather than as employed in the relationship of master and servant; such con-
struction is necessitated by article IV, sec. 51, of the Statutory Construction Act
of May 28, 1937, P. L. 1019, providing that legislative intent is to be ascertained
by considering, inter alia, the mischief to be remedied and the object to be
atttained, since the primary purpose of the requirement is to protect those
engaged in a hazardous occupation.

2. Section 4 of the Act of July 1, 1937, P. L. 2486, amending article IV, sec. 1,
of the Bituminous Coal Act of June 9, 1911, P. L. 756, requires the employment
of a mine foreman where five men or more are actually engaged in the mining
of coal, even though some or all of the men are co-owners of the mine.

Harrisburg, Pa., January 17, 1940.

Honorable John Ira Thomas, Secretary of Mines, Harrisburg, Penn-
sylvania.



