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Section 5. Saving Clause—A. This act shall not impair
or affect any act done, offense committed, or right accruing,
accrued, or acquired, or liability, duty, obligation, penalty,
judgment or punishment incurred, prior to the time this act
takes effect, but the same may be enjoyed, asserted, en-
forced, prosecuted, or inflicted as fully and to the same ex-
tent as if this act had not been passed.

Under the circumstances herein set forth, it appears to us that
the present corporation may amend its title as indicated; and thereby,
the word “Mutuo” remains in the new corporate name.

This results from the fact that section 5, saving rights acquired
before enactment of the law, is controlling and, to that extent,
modifies the provisions of sections 202 and 701 of the act.

However, this applies only to corporations incorporated before
the passage of the act with an objectionable word in their names;
section 5 does not invest corporations, organized prior to the passage
of the act which have no objectionable word in their titles, with
power to amend now by including an objectionable word in their
names,

All prior opinions on this subject inconsistent herewith are here-
by overruled.

We are of the opinion, therefore, and you are accordingly ad-
vised that a corporation which had, prior to the enactment of the
Nonprofit Corporation Law, a title which included one of the words
prohibited by section 202 of that law, may amend its title, and in
the new title continue to use the objectionable word.

Very truly yours,

DEPARTMENT OF JUSTICE,
Craupe T. RENo,
Attorney General.

H. J. WoopwaRbp,
Deputy Attorney General.

OPINION No. 375

School—Nonprofit corporation to build school building—Lease to school district
—Right of district to sell land to corporation—Validity of lease—Term—Re-
newal provisions—Obligation for maintenance and upkeep—Obligation to re-
build in event of fire—Limiting ventals and expenses to current revenues—
Provisions relating to default.

1. A school district may, under section 602 of the School Code of May 18,

1911, P. L. 309, its supplements and amendments, sell and convey land which it
owns for a fair consideration, and such a sale may be to a nonprofit corporation
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formed for the purpose of building and renting a school house to the district,
provided the consideration is fair.

2. A school district may, under section 602 of the School Code, its supple-
ments and amendments, lease land or buildings from an individual or corpora-
tion, and the corporation may be one formed for the express purpose of
Luilding a school house and renting it to the district.

3. A school district may properly enter into a lease for a school building
for a period of 30 years, there being no constitutional or statutory provisions
in Pennsylvania limiting the time for which such a lease may be made.

4. A school district does not incur indebtedness, within the meaning of the
constitutional provisions limiting the power of municipal corporations to con-
tract debts, by entering into a long-term lease for real estate, even though the
lease requires it to pay for the maintenance and upkeep of the property, pro-
vided that the rentals and other expenses are payable only from the current
revenues of the district and from none of its other funds.

5. A school district may not, in leasing a school building, bind itself to pay
the balance over the proceeds of insurance of the cost of reconstructing the
building in the event of destruction by fire, since such an obligation would
wncrease its debt.

6. Where a lease for a school building between a nonprofit corporation and
a school district provides that, in the event of default by the district, the
lessor’s only remedy is to take back the building and collect whatever rent
there may be due from the district’s current revenues only, the lease is proper
even though under the terms of the trust indentures between the lessor and the
trustee ror its bondholders the latter may, upon default by the lessor, declare
all the principal and interest due immediately, seize possession of the premises
and sell them at public or private sale, if it is clearly provided that the trustee
in so doing takes subject to the condition that the rents, expenses, and costs
can be paid by the district from its current revenues only.

7. A lease for a school building between a nonprofit corporation and a school
district may properly provide that, upon the expiration of its term, the district
shall have the right of renewal from year to year upon the same terms and
gonditions until the bonded indebtedness of the lessor is fully paid, and there-

after for the annual rental of $25, provided that the district in no way obligates
itself to purchase the premises.

Harrisburg, Pa., November 12, 1940.

Honorable Francis B. Haas, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.

Sir: In your recent memorandum you inform us that you are
desirous of being advised i your department can approve a con-
tract providing for the leasing of a school building to a school dis-
trict by a holding company.

You also inform us that you have received many inquiries on
similar plans from various school districts in this Commonwealth,
but that you are only requesting us to advise you on the inquiry
that you received from East Buffalo Township, Union County, Penn-
sylvania, which calls for a discussion of the general principles of
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law which are applicable to the particular plans submitted to you
for approval.

From a study of the various legal instruments, and of the in-
formation furnished us, we find that there has been organized in
East Buffalo Township, Union County, Pennsylvania, a nonprofit
corporation known as the School Association of East Buffalo Town-
ship for the purpose of purchasing a tract of land from the school
district of the said township, issuing bonds in an amount not more
than forty thousand ($40,000) dollars, erecting school buildings,
and leasing the said school buildings to the said school district.
This plan is similar to what is known in Pennsylvania as the Troy
Plan; and is also similar to what has recently been enacted by the
legislature as The General State Authority and Municipality Au-
thority plans.

The Troy Plan has been used in approximately forty (40) school
districts in Pennsylvania. Under this plan a school district that has
borrowed up to the limit of its indebtedness (either the 2% or 7%)
and still requires further finances for new buildings, obtains the
organization of a nonprofit corporation by the citizens of the dis-
trict. This corporation, by bond issue, raises the money required
for the erection of the buildings and-leases this building to the
school district for a term of years. After the bond issue is paid
by the nonprofit corporation, the practice has been for the corpora-
tion to transfer the school building and land to the school district.

We shall answer your questions as we state them:

I

Can the association obtain the land for the proposed
building from the municipality or school distriet?

In Mansfield Borough School District ». Mansfield High School
Association, 9 D. & C. 113 (1926), the school district agreed to sell
the real estate to the association by fee simple deed, for the con-
sideration of one ($1.00) dollar. The court decided that this was the
only reason that the plan should not be approved. Its discussion
applies to the East Buffalo Township plan:

We must not forget that the school board is not dealing
with an individual, but with a corporation, and that, be-
cause of this, the dealings must be at arm’s length.

* % % K %
In the present case, it is agreed that the school district shall sell
and convey to the association the required land for a consideration

of $500. There is no doubt that, under the provisions of the Act
of May 18, 1911, P. L. 309, article VI, section 602, its supplements
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and amendments, 24 PS §672, 24 PS §672 (a), a school district may
sell and convey land which it owns for a fair consideration.

This sale of land from the district to the association can be con-
sidered as a sale of land for a valuable consideration, even though
it be part of a plan of financing, provided that the consideration is
fair and adequate. Upon its fairness or adequacy, we pass no
opinion.

II

Can a school district lease a building and land for school
purposes from the association?

The association has power to lease land or buildings owned by
it to the school district of East Buffalo Township by reason of the
fifth paragraph of its articles of incorporation, which provides: “To
sell and convey, lease as lessor, and otherwise dispose of all or any
part of its property and assets.”

Under the provisions of the Act of May 18, 1911, P. L. 309, article
VI, section 602, its supplements and amendments, 24 PS §672, page
180, the school board has the power to lease land or buildings from
an individual or corporation. In the following case, the court has
upheld the power of a school district to rent buildings and real
estate from a corporation: Mansfield Borough School District v.
Mansfield High School Association, 9 D. & C. 113 (1926).

While it is obvious that the association has the power to lease the
land and buildings it owns to the school district, which has the
right to rent them, there are several correlative inquiries relating
tc the proposed lease on which we will now comment.

IT1

Can the school district bind itself by a lease for thirty (30)
years without violating the provisions of article IX, sec-
tion 10 of the Constitution?

In the Mansfield School case, supra, the lease was for a period of
forty (40) years and the court held, on pages 117 and 118 of the
report:

The third proposition, viz: Can a school board enter into
a lease for a school building for a term of forty years under
conditions such as are set out in these proceedings?

The court is convinced that the school district is em-
powered to enter into such a lease.

The instant case justifies this conclusion.

Here the school board finds as a fact that a high school
building is necessary, and yet it cannot construct such
building because of financial inability. The board has the
opportunity, however, of leasing a building that will meet
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all the requirements of the school district, providing it will
agree to rent the building for a term of forty years.

After due consideration, the members of the board
unanimously, and very wisely, agree that the best interests
Oflf the school district will be conserved by accepting said
offer.

Under section 401 of article IV of the Act of May 18,
1911, P. L. 309, 329, it is provided that the board of school
directors in any school district shall establish, equip and
maintain a sufficient number of elementary schools, etc.,
and may establish high schools, etc., as they, in their wis-
dom, may see fit to establish. Whether the word “may,”
as used in this section relating to the establishment of a
high school, should be construed as “shall,” is not neces-
sary to determine in this case, although we believe that
whenever the school directors unanimously decide in their
wisdom that a high school is necessary, the erection or the
leasing of such a building should be mandatory.

L3 - ES * b3
So far as this court can find, there is no constitutional or

statutory provision in Pennsylvania limiting the time for
which leases may be made.

In the Appeal of the City of Erie, 91 Pa. 398, the city bound
itself in a lease for a market house for 25 years; the court, while
not approving the lease, held that such a lease, regardless of the
term if payale from the current revenues, is not an increase of the
indebtedness. This same legal principle has been upheld time and
again, as is indicated by the following cases, the two Kelley w».
Earle cases, 320 Pa. 449 (1936), and 325 Pa. 337 (1937), respectively,
providing for a 30 year lease; Williams ». Samuel, 332 Pa. 265
(1938), providing for a 30 year lease.

In Gemmill ». Calder, 332 Pa. 281, 284 (1938), the lease for a
sewer project provided for a term of 26 years. Mr. Justice Shaffer,
in discussing article IX, section 10 of the Constitution, held:

This section of the Constitution has no application. It is
expressly provided that the obligations of the Borough of
Swarthmore under the agreement are to be met from cur-
rent revenues. A contract which can be fully met from
current revenue is not within the prohibition of this sec-
tion: * * ¥

It is evident, therefore, that the school district can bind itself
for a lease of thirty (30) years, as long as the rental imposed upon
it can, and is to be, met from the district’s current revenue.
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It is to be well noted, however, that in the sixth paragraph of the
agreement, beginning at page 9 of the resolution and the lease at
page 20 of the resolution, there is additional rental, being upkeep
and maintenance, to be paid by the school district. While such
provisions are usually found in contracts of The General State
Authority, we believe that some change is necessary in this case
to meet the legal requirements relating thereto. We must keep be-
fore us at all times the fact that one of the controlling features of
our problem is whether, in this case, the school district is creating
a debt which is chargeable to its borrowing power.

In the phraseology used in both the contract and the lease, there
are one or two provisions which the courts might interpret as
creating a debt which would be chargeable to the borrowing cap-
acity of the school district. These are provisions six b and six b 2
of the agreement and corresponding sections of the lease, which
provide for the insurance of the building by the school district for
the full value of the building and the proceeds payable to the as-
sociation. Care should be exercised to see that the property be
insured for its full value, for otherwise it might well be that the
school district would be obligating itself to pay the balance to re-
construct the building in the event of a fire. Second, that if the
building is burned the association shall use the proceeds of the in-
surance and apply the same to the cest of reconstruction of the
building, and the school district shall pay the balance. To illus-
trate our point, let us suppose that the entire cost of the construc-
tion of the building will be $40,000 and that in fifteen years, when
the rentals up to that point will have amortized half of the original
cost, the buildings were to burn down. If the insurance, at that
time, would be in the amount of half of the original cost, the in-
surance recovered would be $20,000, and the school district, by
signing the lease, would be obligating itself to pay the additional
$20,000. Such obligation might carry it beyond its 2% and 7%
constitutional borrowing capacity. This obviously would be illegal,
and we are of the opinion that the school district could not so
obligate itself at this time for, as we understand it, it is practically
up to the limit of its 2% and 7% borrowing capacity now and,
therefore, this provision should be eliminated from both the con-
tract and the lease, or modified. It would seem to us that the con-
tract and lease could be changed to take care of such a situation
by providing that in the event of a loss by fire the building asso-
ciation is to rebuild the building, and the rate of rental which is
to be paid for thirty years would be extended for a sufficient addi-
tional number of years instead of being reduced to $25 a year, as
now stated in the contract.
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The remainder of the contract and lease seems to us to be in good
order and contains no provision which would create an indebtedness
chargable against the borrowing capacity of the school district. The
first and most important feature of contracts and leases of this
nature is the phraseology used in the agreement or lease. By that,
we mean the agreement or lease must be couched in such words
that school district is not obligating itself to a debt which is charge-
able to its borrowing capacity. The courts have repeatedly said
that if the current expenses can be taken care of out of current
revenue, then the obligation is not charageable to the borrowing
capacity of the school district, but where the obligation cannot be
paid in the fiscal year, then it does create a debt which is charge-
able to its borrowing capacity. It is, therefore, easy to see how, if
the school district were to agree to pay half the cost of the recon-
struction of the building, it could not be paid out of the current
revenue and, therefore, would be a debt chargeable to its borrowing
capacity.

IAYS

Do the provisions, in the agreement or the lease, or in
the trust agreement providing for the event of default. in
any way make it possible that a debt will be created against
the school district of East Buffalo Township?

From a study of the various documents submitted to us, we
notice that the only thing that the association can do to the school
district is to take back the building, and collect whatever rent there
mav be due from the current revenues only. Under the decisions
in the Kelley v. Earle cases, supra, there is no possible way by which
this lease can create a debt against the municipality. Our con-
clusion in this respect is strengthened by reference to the following:

Under article 4 of the trust agreement, beginning on page 52 of
the resolution, the trustee and bondholders have the following
remedies against the association, upon default by the association:

1. To declare all the principal and interest due immediately.

2. To take possession of the premises and do with the said
premises as the said trustee or bondholders may see fit.

3. To sell the said property at public or private sale.

However, the above remedies against the association are given
subiect to the provision as found in the trust agreement on vage 55
of the resolution, which briefly provides that the trustee for the
hondholders, in case he takes possession for the bondholders by
reason of default in the rent, takes subiect to the conditions that
the rent, expenses and costs can only be paid from the current
revenue: and that all unpaid taxes for the year when the default
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occurs shall be liable regardless of the year in which taxes are
collected.

In addition to the above provision, we find that the trust agree-
ment provides, on page 70 of the resolution, that the trustee for the
bondholders agrees to be bound by the provisions of the lease
entered into by and between the association and school district, in
that in the event of default in the payment of rent, payment is to
be expected only from the revenue realized during the current year
when the default occurred.

It will be seen, therefore, that as against the association, the
trustee and bondholders have practically every remedy the law
allows, but, should the trustee or bondholders take over the prop-
erty of the association, they are bound by the provisions of the
lease and agreement providing for default by the school district, to
the remedies allowed the association against the district. These
provisions in our opinion eliminate the objections, with reference to
the remedy against the municipalities, which were raised by the
Supreme Court in the case of Gemmill ». Calder, supra, page 285.
We believe, therefore, that no debt will be created against a school
district in the event of default.

v

What effect do the renewal provisions in the agreement
and lease have as to the validity of those instruments, and
as to the relationship between the school district and the
association?

The agreement and lease provide that should the bonded indebted-
ness of the association not be fully paid at the end of the term of
the lease, the school district shall have the right and privilege of
renewing the said lease from year to year on the same terms and
conditions; that after the said bonded indebtedness is fully paid, then
the school district shall have the option of renewing the lease from
year to year on the same terms and conditions, except that the
rental shall be but twenty-five ($25.00) dollars a year.

We specially note that there is no provision for the resale or
assignment of the property to the district after the indebtedness is
paid. In Kelly v. Earle, 320 Pa. 449 (1936), at page 455, it is found
that the contract between the Authority and the State provided
“(c) that at the expiration of the term of the lease and upon pay-
ment of the rent stipulated therein, title to the said waterworks to
be transferred or conveyed to the Commonwealth of Pennsylvania,
free and clear of all encumbrances, together with the site or sites
upon which the same is to be erected. * * *”
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It was partly because of this stipulation in the first Kelley v. Earle
case, in that it so obviously was attempting to do something in-
directly which could not be done directly, that the lease between
the Authority and the State was held unconstitutional. When this
objectional feature was eliminated, as it was in the case involved
in the second Kelley v. Earle case, 325 Pa. 337 (1937). the lease was
approved.

A similar provision was also approved in the case of the Mansfield
Borough School District ». Mansfield High School Association,
supra.

The other objections that were raised in the first Kelley v. Earle
case, supra, have been avoided in the plan that you have sub-
mitted to us. Therefore, we need not concern ourselves with an
extended discussion as to whether or not the agreement and lease
between the school association of East Buffalo Township and the
school district increased the school district’s indebtedness, or with
the fact that the school board pays for the maintenance and upkeep
of the proposed new buildings as affecting the validity or consti-
tutionality of the agreement or lease; nor is the plan as submitted
contrary to the provisions of article IX, sections 7, 8 and 10 of the
Constitution of Pennsylvania, because in the following cases the
courts have held that this arrangement does not increase the in-
debtedness of the school district: Appeal of the City of Erie, supra;
Wade ». Oakmont Borough School District, 165 Pa. 479 (1895);
McKinnon v. Mertz, 225 Pa. 85 (1909); Rettinger v. Pittsburgh
School Board, 266 Pa. 67 (1920); Mansfield Borough School Dis-
trict v. Mansfield High School Association, supra; Tranter v. Alle-
gheny Co. Authority, supra; both cases of Kelley v. Earle, supra;
Campbell v. Bellevue School District, 326 Pa. 197 (1937); Dorman
v. Philadelphia Housing Authority, 331 Pa. 209 (1938); Williams v.
Samuel, supra; Gemmill v. Calder, supra.

Any of the other constitutional objections which have been raised
to the General State Authority cannot possibly be applied to a con-
tract and lease between a municipality and a private corporation.

In conclusion we desire to emphasize that this opinion relates only
to the specific facts herein considered; and that this opinion does
not purport to be applicable to other cases of a similar nature. That
is to say, any other contracts which may be somewhat similar must
stand on their own facts. The phraseology of each of the various
agreements, lease and contracts must decide whether or not a
school district may enter into a contract and lease with a nonprofit
corporation such as the holding company in this case.

We are of the opinion, that:

1. A school district may sell and convey land which it owns for
a fair consideration.
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2. A school board has the power to lease land for buildings from
an individual, or a corporation, such as the School Association of
East Buffalo Township.

3. The lease presented to us for consideration is legal in the
following respects:

The school district can bind itself to a lease for thirty years, as
there are no constitutional or statutory provisions in Pennsylvania
limiting the time for which leases can be made.

Since the rent is payable out of the current revenues, it is not an
increase or “the incurring of indebtedness” within the meaning of
the constitutional provisions limiting the power of municipal cor-
porations to contract debts.

4. The lease is not legal in so far as provisions 6 (b) and 6 (b) 2
are concerned, inasmuch as they provide for the replacement of a
school building in case of destruction by fire, and unless adequate
fire protection by the school district can be secured, it would result
in the school district obligating itself to reconstruct the building.
This would doubtless carry the school district beyond its constitu-
tional borrowing capacity, if the reconstruction costs could not be
paid out of the current revenues. In this respect, the terms of the
lease must be eliminated or modified in relation to the school dis-
trict’'s obligation to pay the balance of the costs of reconstructing
the building in the event of destruction by fire.

5. The provisions in the agreement or lease, and in the trust
agreement, providing remedies in the event of default, do not
create a debt against the school district. These provisions merely
provide that the only thing which the association may do is to take
back the buildings and collect whatever rent may be due from the
current revenues only.

6. The renewal provisions in the agreement and lease are legal.
They merely provide that the school district enter into a lease for
the rental of a building for which it pays a moderate annual rental,
and do not provide for the purchasing of a building on the future
credit of the school district.

7. The agreement and lease do not, excepting as we have herein-
before mentioned under conclusion No. 4, provide for an increase
in the indebtedness of the school district, inasmuch as the rentals
and other expenses are payable only from the current revenues of
the school district and from none of its other funds.

8. The agreement and lease are legal even though they provide
that the school district, in addition to paying the annual rentals,
must pay for the maintenance and upkeep of the proposed new
building.
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9. The agreement is not contrary to the provisions of sections 7,
8 and 10 of article IX of the Pennsylvania Constitution; nor do any
of the other constitutional objections raised against the General
State Authority apply to our case, inasmuch as we are concerned
merely with the contract and lease between a municipality, a school
district, and a private corporation, the School Association of East

Buffalo Township.
Very truly yours,

DEPARTMENT OF JUSTICE,
CravupeE T. RENo,
Attorney General.

GEORGE J. Barco,
Deputy Attorney General.

OPINION No. 376

Conscription—Justices of the Peace—Notaries Public.

1. Consciiption for, or voluntary enlistment in, the armed forces of the
United States during the present emergency will not affect the status of a
person holding « commission as a justice of the peace within this Common-
wezlth provided, however, such person intends, upon the termination of his
service with the United States, to resume the duties of his office in the district

for which he was elected.

2. Conscription for, or voluntary enlistment in, the armed forces of the
United States during the present emergency will not affect the status of a
person holding a commission as a notary public within this Commonwealth
provided, however, such person intends, upon the termination of his service
with the United States, to resume the duties of his office in the district for
which he was commissioned.

Harrisburg, Pa., December 9, 1940.

Honorable J. Paul Pedigo, Secretary to the Governor, Harrisburg,
Pennsylvania.

Sir: This department is in receipt of your recent communication
requesting our advice upon the following questions, viz:

1. What will be the effect of conscription for, or voluntary en-
listment in, the armed forces of the United States on the status of
a person duly elected and qualified as a justice of the peace within
this Commonwealth?

2. What will be the effect of conscription for, or voluntary enlist-
ment in, the armed forces of the United States on the status of a
person duly appointed and qualified as a notary public within this
Commonwealth?

We will discuss these questions seriatim and consider them not
enly from the standpoint of the possible effect of the absence of a



