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OPINION No. 597

Public officers—Incompatible offices—Inaclive rescrve of armed forces—Nolaries

public—Constitution, article X11, sec. 2.

A person in the inactive reserve of the armed forces of the United States or of
the federally recognized National Guard, is not the holder of a federal office
for trust or profit within the meaning of article XII, sec. 2 of the Pennsylvania
Constitution, and is not therefore disqualified from holding the office of notary
public in Pennsylvania.

Harrisburg, Pa., July 13, 1949.

Honorable James H. Duff, Governor of Pennsylvania, Harrisburg,
Pennsylvania,

Sir:  We are in receipt of a request from your office for an opinion
as to whether persons holding reserve commissions in the armed forces
of the United States or in the federally recognized Pennsylvania
National Guard are eligible to hold the office of notary public in Penn-
sylvania.

Article XII, Section 2 of the Constitution of the Commonwealth of
Pennsylvania reads as follows:

Incompatible Offices. No member of Congress from this
State, nor any person holding or exercising any office or ap-
pointment of trust or profit under the United States, shall at
the same time hold or exercise any office in this State to which
a salary, fees or perquisites shall be attached. The General
Assembly may by law declare what offices are incompatible.

Under the Act of May 15, 1874, P. 1. 186, 65 P. S. § 1, the General
Assembly declared, inter alia, notaries public and offices of trust or
profit under the government of the United States, to be incompatible
offices. However, by an amendment, the Act of July 2, 1941, P. L. 231,
65 P. S. § 1, a proviso was enacted that the incompatible provisions
should not apply to persons “who shall enlist, enroll or be called or
drafted into active military or naval service of the United States
or any branch or unit thereof during any war or emergency.”

This proviso was held in Commonwealth ex rel. Crow, Appellant, v.
Smith, 343 Pa. 446 (1942) ineffective to permit a municipal mayor to
retain his office while on active duty under a commission as Major in
the United States Army. Later the Supreme Court declared any mem-
ber of the armed forces on active duty to be the holder of an office
of trust or profit under the United States, within the meaning of
Article XII, Section 2 of our Constitution. (See Commonwealth ex rel.
Adams v. Holleran, Appellant, 350 Pa. 461 (1944)).
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We are concerned therefore with the sole question of whether a per-
son in the inactive reserve of the Armed Forces of the United States
or of the federally recognized National Guard fits into the same cate-
gory. For an answer we need only to look to the language used by the
Supreme Court itself in Commonwealth ex rel. Crow, Appellant, v.
Smith, supra, where at pages 449 and 450 is found the following:

* * * Indeed, the Act of Congress of July 1, 1930, c. 784, 46
Stat. 841, as amended by the Act of June 15, 1933, ¢. 87, § 3,
48 Stat. 154, U. S. C. A. Title 10, § 372, in providing that
“Members of the Officers’ Reserve Corps, while not on active
duty, shall not, by reason solely of their appointments, oaths,
commissions, or status as such, or any duties or functions
performed or pay or allowances received as such, be held or
deemed to be officers or employees of the United States, or
persons holding any office of trust or profit or discharging any
official function under or in connection with any department
of the Government of the United States,” suggests, by innu-
endo, that officers of the Reserve Corps, when they are on
active duty, must be deemed to be persons holding an office of
trust or profit under the United States. (Italics ours)

It would appear from this expression that our courts have adopted
the definition spelled out by Congress as interpretative of the inten-
tion of the framers of the Constitution of this Commonwealth with
respect to what is an office or appointment of trust or profit within the
meaning and intent of Article XII Section 2 of the Constitution of our
Commonwealth. This conclusion is strengthened by the court’s dis-
cussion of an officer's absence from state and country. On page 465
in Commonwealth ex rel. v. Holleran, Appellant, supra, the court said:

** * ]t was the intention of the makers of the Constitution
to promote, as far as possible, a sound public policy. And cer-
tainly it is in the public interest to require that an elected or
appointed officer be confined to the performance of the duties
of his office, and prevented from leaving it without resigning to
take office or employment elsewhere. In good public service
a man cannot serve two masters or perform the duties of dif-

ferent offices * * * Civil government must be maintained.
¥ ¥ ¥

We note that Section 4 of the Act of May 18, 1949, P. L. 1440 (Act
No. 426 effective September 1, 1949) reads:

Disqualification Exception. The following persons shall
be ineligible to hold the office of notary public.

= * ¥ *» * #* *

(2) Every member of Congress and any person whether
an officer, a subordinate officer or agent holding any office or
appointment of profit or trust under the legislative execu-
tive or judiciary departments of the government of the United
States to which a salary, fees or perquisites are attached.
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We conclude that a person in the inactive reserve of the Armed
Forces of the United States or of the federally recognized National
Guard is not the holder of a federal office of trust or profit.

In light of the foregoing, we are of the opinion that persons other-
wise qualified to hold the office of notary public in Pennsylvania are
not, disqualified solely by reason of their holding reserve commissions
in the armed forces of the United States or in the federally recognized
National Guard.

Very truly yours,

DEPARTMENT OF JUSTICE,

T. McKeen CHIDSEY,

Attorney General,

HarringTON ADAMS,

Deputy Attorney General.

OPINION No. 598

Mines and maining—Mine inspectors—Salary increases—Inspectors in office—
Anthracite—Bituminous—Acts of June 1, 1937, June 9, 1911, as amended, and
May 26, 1949—Constilulion, article 111, sec. 13.

1. Since anthracite mine inspectors are, under section 9 of the Act of June 1,
1937, P. L. 2461, entitled to hold office during good behavior unless removed by
a court of common pleas under the provisions of the act, they do not fall within
the constitutional prohibition of article III, sec. 13, that the salary of a public
officer shall not be increased or diminished after his election or appointment,
and they are therefore entitled to the increased salaries provided by the Act of
May 26, 1949 (No. 548).

2. Since bituminous mine inspectors who have served continuously for eight
years, who have passed two examinations consecutively, and who have been re-
appointed are, under article XIX, sec. 4, of the Act of June 9, 1911, P. L. 756, as
amended by the Act of June 1, 1915, P. L. 706, entitled to hold office during good
behavior unless removed or suspended as provided in the act, such inspectors
are entitled to receive the increased salaries provided by the Act of May 26, 1949
(No. 548).

Harrishurg, Pa., July 29, 1949.

Honorable Weldon B. Heyburn, Auditor General, Harrisburg, Penn-
sylvania.

Sir:  You have asked us whether the increased salaries provided
by the Act of May 26, 1949, designated as Act No. 548, can be legally



