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Trust companies—Banks vud bunking—Merger—Powers of merged companics
—Continuance of trusts.

1. The Orphans’ Court is not reguired by law to appoint snbstituted trus-
tees for trust estates held by a trust company that merged or consolidated with
another trust company prior to the Act of APril 26, 1929. P. L. 339, or that
after that date merges or consolidates with another trust company.

2. The Orphans’ Court is not required by law to appoint ~ubstituted trus-
tees for trust estates held by a trust company (hat merged or cousolidated
with a national banking association prior to April 26, 1929, ov that after thal
date merges or consolidates with a national baunking association.

3. That no legal action ir necessary for the transfer of trust estates from a
national banking association to a trust company when the merger or cousolida-
tion of the two was effected either prior to or after April 26, 1929.

4. In ithe case wher:2 a trust company, under an agreement to collect and
liquidate all the assets of another trust company having fiduciary powers, tukex
over such assets and assmmes all the deposit liabilities of said company. such
procedure is not such a ‘“‘merger” or ‘‘consolidation” as wonld come within the
provisions of the Act of April 26, 1929,

Department of Justice,
Harrisburg, Pa., February 24, 1930.

Honorable Peter G. Cameron, Secretarvy of Banking, Harrisburg.
Pennsylvania.

Sir: We have received your request for an opinion from this De-
partment on various questions arising by reason of the enactment of Acts
of Assembly Nos, 365 and 366, approved April 26, 1929, both being P.
L. 839.

Act No. 365 authorizes merged or consolidated corporations, possessing
fiduciary powers and composed of trust companies, or banking com-
panies, or both, whether created by the Commonwealth or the Federal
‘Government, and located in the Commonwealth, to act in any fiduciary
capacity under instruments naming or appointing one of their constitu-
ent companies to such fiduciary capacity. Act No. 365 validates the
grant of letters testamentary in all relationships of any fiduciary
nature assumed by, and acts in fiduciary capacities performed by, merged
or consolidated corporations, such as thoseé just referred to, under
Jike instruments of appointment.

These questions are as follows:
L

Is an Orphans’ Court required by law to appoint substituted trustees
for trust estates held by a trust company (a) that merged or c¢onsoli-
dated with another trust company prior to April 26, 1929, or (b) that
merges or consolidates with another trust company after April 26, 1929,
or are the trust estates in either or both cases transferred under author-’
ity of the said Acts of 1929?
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1T.

Is an Orphans’ Court required by law to appoint substituted trus-
tees for trust estates held by a trust company (a) that merged or con-
solidated prior to April 26, 1929, with a national banking association
authorized to act in fiduciary capacities, or (b) that merges or consoli-
dates with such national banking association after April 26, 1929, or
are the trust estates transferred in either or both cases under authority
of the said Acts of 1929.

III.

What legal action is necessary for the transfer of trust estates from a
national banking association to a trust company, in the case of the merger
or consolidation of such companies prior to, as well as after, April
26, 1929?

Iv.

In the case where a trust company, under an agreement to collect and
liquidate all the assets of another trust company having fiduciary pow-
ers, takes over such assets and assumes all the deposit liabilities of said
company, is such procedure a ‘‘merger’ or ‘‘consolidation’’ as would
come within the provisions of the Acts referred to?

It is clear from the titles of the Acts and their phraseology that the
purpose of their enactment was to remove uncertainty as to the legality
of fiduciary acts performed by a trust company or banking company,
following a merger or consolidation with another institution duly ap-
pointed and acting as fiduciary prior to such merger or consolidation,
and at the same time to ensure, in the case of such mergers or consoli-
dations in the future, that the powers and rights of the merged or con-
solidated company theretofore acting as fiduciary automatically and
legally pass from it to its successor without further action on the part
of such fiduciary or any judicial authority having jurisdietion over it.

The question arises, however, as to whether or 1ot the Legislature has
the power to interfere in any way with the Juvisdietion of the various
Orphans’ Courts of the Commonwealth in appointing such fiduciaries
and superintending their activities, Article V, Section 22, of the Con-

stitution of the Commonwealth of 1873, provides that the various Or-
phans’ Courts:

¢ # % %chall exercise all the jurisdiction and powers now

vested in or which may hereafter be conferred upon the
orphans’ courts * * * »

and that

““In every county orphans’ courts shall possess all the
powers and jurisdiction of a registers’ court and separate
registers’ courts are hereby abolished.’’
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First reference to Registers’ Courts is found in the Constitution of
1790, where Article V, Section 7, prescribes the composition thereof,
but says nothing about their powers or jurisdietion. This section is
copied verbatim in the Constitution of 1838, under like article and sec-
tion. We must look to legislative enactment for such powers and juris-
diction. Section 23 of the Aect of June 14, 1836, P. L. 628, 634, and
Section 19 of the Act of June 16, 1836, P. L. 784, 792, both now re-
pealed, enumerate such powers. These sections are followed almost
completely by the Act of June 7, 1917, P. L. 363, where, in Section 9,
subsections (a), (b), (¢) and (d), the jurisdiction of the several Or-
phans’ Courts of the Commonwealth, whether separate or otherwise, is
held to extend to and embrace the appointment of various fiduciaries
and the control of their activities. The concluding paragraph of said
Section 9 is as follows:

‘“And such jurisdiction shall be exercised under the
limitations and in the manner provided by law.”’

In the absence of such a clause as is quoted, there might have been a
question as to whether or not the Legislature, by subsequent Act, could
have in any way restricted the exercise of duly granted powers or inter-
fered with the jurisdiction of the Courts so far as the supervision and
administration of estates in the hands of previously appointed trustees
is concerned. It might well be that while a certain trust company is,
as trustee of an estate, satisfactory to an Orphans’ Court or the bene-
ficiary, it might cease to be when merged with another- institution, and
the Court of its own will or on petition of the beneficiary might desire
to exercise its supervisory power in such manner as to take the trust es-
tate out of the control. of the merged institution. However, in the ab-
sence of constitutional limitation and in view of the clause referred to,
it seems clear that the Legislature, in granting various rights and privi-
leges to the Orphans’ Courts in the Act of 1917, intended that such
powers and jurisdiction should be at all times within the control of the
Legislature and not definitely beyond abridgment or modification by it.
So far as we have been able to discover, there is nothing in the books
holding that the Act of 1917 improperly curtailed such powers and
jurisdiction.

It would seem, therefore, that the two Acts of 1929 are clear as to
title and purpose and would be held constitutional even in the event of
an attack upon them as infringing upon the powers of the Orphans’
Courts. In any case, with these Acts on the statute books, so far as the
Department of Banking is concerned, there should be no hesitaney in
considering that the effect of this new legislation is to carry on: unin-
terrupted the fiduciary relationship of trustee to cestui que trust, even
though the trustee ceases to exist as the entity it was when named or
appointed for the trust estate, but. becomes merged with another institu-
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tion, which was previously a stranger to the trust. So far as the De-
partment of Banking is concerned, no remedial decree on the part Qf
the Orphans’ Court is required. In answer to Questions I, TT and III
above listed, you are, therefore, advised as follows:

1L

The Orphans’ Court is not required by law to appoint substituted
trustees for trust estates held by a trust company that merged or con-
solidated with another trust company prior to April 26, 1929, or that
after that date merges or consolidates with another trust company.

11

The Orphans’ Court is not required by law to appoint substituted
trustees for trust estates held by a trust company that merged or con-
solidated with another banking association prior to April 26, 1929, or
that after that date merges or consolidates with a national banking as-
sociation.

I11.

That no legal action is necessary for the transfer of trust estates
from a national banking association to a trust company, when the mer-
ger or consolidation of the two was effected either prior to or after
April 26, 1929.

The fourth question relates to the meaning of the words ‘‘merger’’
and ‘‘consolidation’’ in the Acts of 1929. Are the words used in the
sense in which they appear in other Aects of the Legislature relative to
mergers and consolidations of banks and trust companies?

The Act of May 3, 1909, P. L. 408, authorizes the merger and consoli-
dation of two or more companies organized and existing under the laws
of the Commonwealth and transacting the same or a similar line of busi-
ness, thereby creating a new entity: existing by virtue of a charter of
the Commonwealth. It can have no application to the merging or con-
solidation of a Pennsylvania trust company with a national banking as-
sociation. Consequently, the words ‘‘merger and consolidation’’ used

in the Acts of 1929 referred to are not used in the same sense as in the
Act of 1909.

The Act of May 9, 1923, P. L. 174, provides for the succession of
merged or consolidated trust or banking companies incorporated under
the laws of the Commonwealth to all the relations, obligations and lia-
bilities of the component companies, and further provides that such new
corporation ‘‘shall execute and perform all the trusts and duties devolv-
ing upon it in the same manner as though it had itself assumed the
relation or trust.”” In this Act the words ‘‘merger’’ and ‘‘consolida-
tion’’ are used in the same sense as in the Act of 1909,

The Act of April 16, 1929, P. L. 522, provides for the ‘‘merger and
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consolidation’’ of national banking associations with State banks, trust
companies, or banks and trust companies, whereby the rights, franchises
and interests of the national banking association in and to every species
of property are transfered to the State institution, which, under the
provisions of Section 7 of that Act, holds and enjoys all the rights and
property, ete., of the national banking association, inter alia:

¢ % * *including the right of succession as trustee, cxec-

utor, or in any other fiduciary capacity, if qualified by its
charter under tie laws of this Commonwealth, in the same
manner and to the same extent as was held and enjoyed
by such national banking association.’’

The Act of April 25, 1929, P. Li. 763, provides for the conversion of
national banking associations into State banks or trust companies,
which by the provisions of Section 8 succeed to the fiduciary rights and
powers of such national banking associations in the same mannver as is
provided by Section 7 of the Act of April 16, 1929, P. L. 522.

In the latter two acts the use of the words is in a somewhat different
sense than in the Acts of 1909 and 1923. Nevertheless, it seems that
the words ‘‘merger or consolidation’’ in all of the Aects of 1929 herein
referred fo are intended to cover only those cases where, by proper ac-
tion of their stockholders, two or more trust or banking companies join
together all of their corporate rights, franchises, privileges and inter-
ests. Such a situation does not exist where there is merely a taking
over of the physical assets of one company by another, or an absorp-
tion of one company by another, caused by an assignment of the prop-
erty for the benefit of the creditors, or otherwise. No new corporation
is created and no merged or consolidated corporation succeeds to all the
rights, powers, privileges, franchises and interests of the ‘‘absorbed”
company, as is contemplated by the Acts of 1909, 1923 and 1929. Con-
sequently, there is no ‘‘merger and consolidation.”’

In answer to Question IV above listed, you are, therefore, advised as
follows:

Iv.

In the case where a trust company, under an agreement to collect and
liquidate all the assets of another trust company having fiduciary pow-
ers, takes over such assets and assumes all the deposit liabilities of said
company, such procedure is not a ‘‘merger’’ or ‘‘consolidation’’ as
would come within the provisions of the Acts of April 26, 1929.

In such cases the Department of Banking could properly require a
decree by the Orphans’ Court having jurisdiction authorizing the bank
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which took over the assets to act as substituted trustee for the bank as-
signing them,
Very truly yours,

DEPARTMENT OF JUSTICE,

HAROLD D. SAYLOR,
Deputy Attorney General.

it Corporation’—"Thrift Plan"—Duties of Secrctury of Banking—Act of

May 5, 1921, P. L. 37}.

Individuals, firms, partnerships, assorintions or corperations carrying on a
thrift plan are subject to the provisions of the Act of May 5, 1921, and it is
the duty of the Secretary of Ranking fo require such persons or corporations
to comply with the provisions of that act. relative to the procuring of a
license from and the deposit of security with the Secretary of Banking.

Department of Justice,
Harrisburg, Pa., March 27, 1930.

ITonorable Peter . Cameron, Secretary of Banking, Harrisburg,
Pennsylvania.

Sir: We have your request for an opinion as to the application of
the Act of May 5, 1921, P. L. 374, to those individuals, firms, partner-
ships, associations, or corporations operating and selling thrift and sav-
ings plans in connection with the maintenance of a trustee account and
the issuance of life and casualty insurance policies. You have sub-
mitted to us copies of applications, agreements, advertising literature,
receipt books, and other data showing the nature of the activities car-
ried on by such ‘‘Thrift Corporations’ under the name of ““thrift
plans,’’ which seem to eonsist of the following:

The thrift corporation solicits an individual to enter into a contract
with it whereby the individual agrees to pay a certain sum each month
for a definite period, usually ten years, to a bank acting as trustee,
which later becomes a party to the agreement. In most cases, the agree-
ment provides for life and health and accident insurance for the benefit
of the subseriber. The trustee is authorized to pay out of these month-
ly deposits the premiums on such insurance policies, and to carry for
the account of the individual the balance of such deposits at interest,
which balance, if any exists, may be withdrawn during the term of the
contract, after allowing to the trustee commissions for services ren-
dered. The subscriber makes his initial deposit at the time he signs the
application and agreement on solicitation by the thrift corporation,
whose receipt is given for this deposit. Usually, after the subseriber



