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rates higher than those payable during that part of the current bien-
nium which preceded the taking of the 1930 census.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Attorney General.

OPINION NO. 4

Governor—Witness—Legislative Investigating Committee—Precedent.

The Governor is advised that while he may appear before a legislative in-
vestigating committee to present information or make recommendations, he
cannot properly submit to examination as a witness before the General As-
sembly or any committee thereof.

Department of Justice,
Harrisburg, Pa., February 28, 1931.

Honorable Gifford Pinchot, Governor of the Commonwealth, Harris-
burg, Pennsylvania.

Sir: I have your request to be advised whether in my opinion your
appearance as a witness before the Committee constituted by Resolu-
tion of the Senate to investigate The Public Service Commission would
establish an objectionable precedent.

As I understand the Resolution creating the Senate Committee, its
primary purpose is to investigate certain charges which you have made
against The Public Service Commission of the Commonwealth of Penn-
sylvania as the basis for recommending to the General Assembly that
the Commission be abolished.

In conducting its investigation the Committee has thus far been
calling witnesses who have been examined and cross-examined by
members of the Committee and by the Committee’s counsel, one of
whom was selected by the Committee of its own aecord, and the other
of whom is an employe of your office loaned to the Committee at its
request. Presumptively, the Committee in inviting you to appear
contemplated that you should be examined and ecross-examined like
other witnesses who have appeared before it.

The Constitution of this Commonwealth in Article IV, Section 2,
provides that:
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‘“The supreme executive power shall be vested in the
Governor, who shall take care that the laws be faithfully
executed; * * *»

This constitutional expression was discussed and construed by the
Supreme Court in Hartranft’s Appeal, 85 Pa. 433. At page 444, Mr.
Justice Gordon, speaking for the Court, said:

f% * * Tt is scarcely conceivable that a man could be
more completely invested with the supreme power and
dignity of a free people. Observe, the supreme executive
power is vested in the Governor and he is charged with
the faithful execution of the laws, and for the accomplish-
ment of this purpose he is made commander-in-chief of
the army, navy and militia of the state. Who then shall
assume the power of the people and call this magistrate to
an account for that which he has done in discharge of his
constitutional duties? * * *7’

In this case the Supreme Court held that neither the Governor, the
Secretary of the Commonwealth, nor the Adjutant General was sub-
ject to attachment for refusing to obey a subpoena ordering him to
appear before the Grand Jury of Allegheny County.

At page 445 of its opinion the Supreme Court said:

“* * * We had better at the outstart recognize the
fact, that the executive department is a co-ordinate
branch of the government, with power to judge what
should or should not be done, within its own department,
and what of its own doings and communications should or
should not be kept secret, and that with it, in the exercise
of these constitutional powers, the courts have no more
right to interfere, than has the executive, under like con-
ditions, to interfere with the courts. * * *’’

The line of demarcation between the functions of the legislative and
executive branches of the government is just as clear as is the distine-
tion between the functions of the judicial and executive branches.

In an earlier case, De Chastellux v. Faircheld, 15 Pa. 18, Chief
Justice Gibson said at page 20:

¢% * * The functions of the several parts of the gov-
ernment are thoroughly separated, and distinetly assigned
to the principal branches of it, the legislature, the execu-
tive, and the judiciary, which, within their respective
departments, are equal and co-ordinate. Each derives its
authority, mediately or immediately, from the people;
and each is responsible, mediately or immediately, to the
people for the exercise of it. When either shall have
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usurped the powers of one or both of its fellows, then
will have been effected a revol_ution, not in the form of
the government, but in its action. * * *’

Article TV, Section 11, of the Constitution provides that the
Governor:

<% ® % ghall from time to time, give to the General
Assembly information of the state of the Commonwealth,
and reecommend to their consideration such measures as
he may judge expedient.”’

There is no power conferred upon the General Assembly by the
Constitution at any time or under any circumstances to call the Gov-
ernor before it for the purpose of interrogating him as to the reasons
underlying any action which he has taken; and, particularly, the
Constitution does not authorize the General Assembly to call upon
the Governor to justify his reasons for recommending to their con-
sideration such measures as he may judge expedient.

In all the history of Pennsylvania I have been unable to find any
instance in which a Governor submitted himself to examination before
either the General Assembly or any committee or subcommittee thereof.
Clearly, your examination by the Senate Committee at this time would
establish an unparalleled precedent.

I cannot escape the conclusion that it would be a serious mistake
for any Governor by such a precedent to break down the time-honored
distinetion between the funetions of the legislative and executive de-
partments.

There cannot be any objection to the submission by you in writing
of such information as you care to furnish, laying before the Senate
Committee the reasons which moved you to recommend to the General
Assembly that The Public Service Commission be abolished. You may
also, without establishing a dangerous precedent, voluntarily appear
in person before the Committee to read your statement.

However, to submit yourself to examination by the Committee or by
counsel for the Committee, or anyone who has appeared before it,
would in my judgment be an entirely different matter, which it is im-
possible to justify. As Chief Justice Gibson indicated, the Governor
for the performance of his official duties is answerable not to the
General Assembly or any committee thereof, but to the people of this
Commonwealth. It would be a mistake for you to attempt to answer

to any one else for the recommendations which you have made to the
Genera)l Assembly.

Accordingly, T am firmly of the opinion that while he may appear
before a committee to present information or make recommendations,
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the Governor cannot properly submit to examination as a witness be-
fore the General Assembly or any committee thereof.

Very truly yours,

DEPARTMENT OF JUSTICE,
WM. A. SCHNADER,
Attorney General.

OPINION NO. 5

Highways—Construction and Improvement—Allocation of Moneys set Aside
for—Motor License Fund—Contracts—Act of May 1, 1929 P. L. 1052.

Any part of the $23,500,000.00 set apart by the Act of May 1, 1929, P. L. 1052,
which is not expended or encumbered by contract prior to June 1, 1931, will
be available for the purposes for which the Motor License Fund is appro-
priated, without any obligation on the part of the Highway Department to
allocate it as provided in the first four sections of the Act.

Department of Justice,
Harrisburg, Pa., March 6, 1931.

Honorable Samuel S. Lewis, Secretary of Highways, Harrisburg, Penn-
sylvania.

Sir: We have your request to be advised whether under the Act
of May 1, 1929, P. L. 1052, any part of the $23,500,000.00 set apart
for allocation among the counties for construction and improvement of
State highways and bridges will lapse unless encumbered by contract
prior to June 1, 1931. The Aect to which you refer is the so-called
““Wheeler-Flynn Act’’ which provides in Section 1 that out of such
sum as shall hereafter be specified by the Legislature for the purpose
your Department shall apportion money to the several counties for
highway construction work ‘‘in the ratio that the unimproved mileage
of State highways in any county bears to the total unimproved mileage
of State highways in the Commonwealth.”” This same Section estab-
lished a maximum allocation for any county of $600,000.00 and a
minimum of $200,000.00, but provided for reallocations from time to
time to use up any surpluses aceruing because of the fixing of a maxi-
mum of $600,000.00 to any county.

After establishing the basis for apportioning the money among the
counties, Section 1 provided that ‘‘the moneys thus available for ex-
penditure in any county shall be expended by the Department of
Highways for State highway and bridge construction and improve-



