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Therefore, we advise you that Aet No. 53 does not apply to the
servicing of water, gas, or electricity to the consumer through pipes,
mains, or wires.

Very truly yours,

DEPARTMENT OF JUSTICE,
WM. A. SCHNADER,
Attorney General.

OPINION NO. 76

Building and Loan Associations—Reconstruction Finance Corporation—Loans—
Collateral—Act No. 4, Extraordinary Session of 1932.

Any building and loan association under the supervision of the Department
of Banking, may, within the limits prescribed by the Act of July 28, 1932,
Act No. 4, pledge with the Reconstruction Finance Corporation, or any other
agency established under the authority of the United States Government,
except national banks, any bonds and mortgages owned by it, or shares of its
stock pledged to it, whether the contracts with the member-borrowers giving
it title to such assets were entered into prior or after July 28, 1932, without
the necessity of consent by the member-borrowers concerped.

Department of Justice,
Harrisburg, Pa., November 25, 1932.

Honorable William D. Gordon, Secretary of Banking, Harrisburg,
Pennsylvania.

Sir: You have asked to be advised whether, under the provisions of
Act No. 4 of the Extraordinary Session of 1932, approved July 28,
1932, a building and loan association under your supervision may
pledge as collateral for'loans made to it by the Reconstruction Finance
Corporation, or othér Federal agency, bonds, mortgages, and shares of
stock delivered to it by member-borrowers.

Section 2 of the Act of 1932 provides that any building and loan
association of the Commonwealth
‘¢* * * shall have power and authority to borrow money
from the Federal Home Loan Bank, the Reconstruction
Finance Corporation, or any other corporation or agency
established under the anthority of the United States Gov-
ernment, except National banks, upon such terms and
rates of .interest, not exceeding the legal rate of interest
in this Commonwealth, as may be agreed upon, and to
assign its bonds and mortgages or other property, in-
cluding the right to repledge the shares of stock pledged
as collateral security without securing the consent of the
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owner thereto, as security for the repayment of its in-
debtedness as evidenced by its bond, obligation, or note
given for such borrowed money, and such bond, obliga-
tion, note or notes may be in such form as is prescribed
by the corporation or agency established under the au-
thority of the United States Government, as aforesaid:
Provided, however, That no building and loan association
shall at any time borrow money from any such corpora-
tion or agency or in any manner now authorized by law
in an amount exceeding thirty-five per centum of the
withdrawal value of the stock issued by such association.”

Nothing could be clearer than the provisions recited. Without ques-
tion, this act, in terms complete in themselves, and independently of
other legislative authority, gives to a building and loan association the
rightt to pledge its assets, consisting of bonds and mortgages given to
it, and stock assigned to it, as collateral for loans made to it by any
governmental agency of the United States other than a national bank.

However, the question arises whether that right may be exercised
with respect to assets which came into possession of an association
prior to the approval of the act. Where a member-borrower has con-
tracted with the association before it was given the power to pledge
can he prevent the exercise of such power because of constitutional
provisions protecting the obligations of contracts? Is the Act of 1932
unconstitutional as far as bonds and mortgages given and stock
assigned prior to July 28, 1932, are concerned ?

If a building and loan association enjoyed, previous to July 28, 1932,
the right to pledge its assets, the 1932 act did not increase its rights.
It merely stated them in connection with the grant of power to bor-
row money from certain governmental agencies. However, an ex-
amination of prior shares, now enjoys such right without restriction.
Would the exercise of that right impair the obligation of the contract
entered into when the association took a member’s bond and mortgage
and accepted an assignment of his stock in the association?

Admittedly there is a contractual relationship existing between the
member-borrower and the association. No statute can impair the ob-
ligations of such a contract. This is elementary.

Article I, Section 10, of the Federal Constitution provides, inter
alia:

““No State shall * * * pass any * * * Law impairing
the Obligation of Contracts * * *.”’

Section 1 of the Fourteenth Amendment to the Constitution provides
in part:
' «# % * No State shall make or enforce any law which
shall abridge the privileges or immunities of eitizens of



270 OPINIONS OFF THE ATTORNEY GENERAL

the United States; nor shall any State deprive any per-
son of life, liberty, or property, without due process of
law; * * *7

Furthermore, the Pennsylvania Constitution of 1874 safeguards
property rights in the same general manner. Article I, Section 17,
provides as follows:

““No ex post facto law, nor any law impairing the ob-
ligation of contracts, or making irrevocable any grant of
special privileges or immunities, shall be passed.’’

Has the Legislature, in authorizing a building and loan association
to do something more than it could do before it passed the 1932 act,
attempted to do what the State and legislation indicates that hereto-
fore no such right existed.

Prior to the 1932 enactment, a building and loan association was
closely restricted in power to borrow money. The Aect of June 2, 1891,

P. L. 174, as amended by the Act of June 25, 1895, P. L.. 303, permitted
it to make, under certain conditions, temporary loans not exceeding in
the aggregate ‘‘at any one time twenty-five per centum of the with-
drawal value of the stock issued’’ by the association and to ‘‘secure
the payment of the same by interest bearing order, note or bond as
collateral.”’

The Aect of July 9, 1919, P. L. 808, gave associations the additional
right, under the same conditions to borrow up to the same limit and to
secure the payment of such loans ‘‘by pledge of bonds of the United
States Government issued for war purposes as collateral.”’

Neither of these acts affirmatively gave an association the power to
pledge any other assets as collateral for loans made to it. In the
opinion, of November 29, 1905 (Official Opinions of the Attorney Gen-
eral 1905-06, p. 155), the then Commissioner of Banking was advised
that under the Act of 1891 associations could not pledge mortgages.
The grant of power made by the General Assembly in 1919 indicates
that it was the legislative understanding and intention that an asso-
ciation could not pledge bonds and mortgages given to it by borrowers
and the stock assigned by them, as collateral for loans.

We are then faced with the question whether a building and loan
association which did not have, before July 28, 1932, the right to pledge
a member’s bond, mortgage, and Federal Constitutions prohibit? Does
a building and loan association in parting with the possession and con-
trol of a bond and mortgage given and shares of stock pledged by a
borrower, deny to him any of his contract rights?

There is no reason to believe that it does. The terms of the bond
and mortgage usually given by the borrower evidence his intention
that others than the association named therein may secure title to
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them. The words ‘‘obligee, its successors and assigns,”” and ‘‘mort-
gagee, its successors and assigns,”’ appear repeatedly in them as in all
such documents where the party secured thereby is an individual or
corporate entity other than a building and loan association. The com-
monly used forms of application for loan and stock loan note and
assignment refer to the ‘‘association, its successors and assigns,’’ and
give to all of them right, title and interest in and to the shares of
stock as collateral for the obligation evidenced by the note.

In none of these documents is there any phraseology imposing upon
the association the duty to retain title and possession thereto. No
such restriction is imposed on any other obligee or mortgagee. The
inference is clear that the member-borrower has agreed to permit the
association to assign his obligation and stock, provided, of course, such
action does not impose upon him a liability that would otherwise not
exist. The mere lack of power in the associa:ion legally to make such
assignment, even though permitted by the borrower, does not affect the
nature of the contract in such manner that the later grant of the
power alters the terms of the contract. The borrower has left open
to the association a course of action which it, as far as he is con-
cerned, is free to take when, as, and if the Legislature gives it author-
ity. Such course of action is ordinarily .open to any other obligee,
mortgagee, or assignee which enjoys the right to reassign or repledge.
Wlether or not the association secures such right, or acts upon it when
secured, is of no consequence to the borrower and has no effect on
his rights or obligations.

Consequently, the Act of 1932 does not effect any change in the
contractual relationship between borrower and association by granting
power to the association. The exercise of the power does not impair
any contract entered into before the grant. There is merely a change
in the statutory rights of one of the parties to the contract. Only
where rights created by a law are themselves contractual and nct
merely permissive does a change in the law alter the terms of a con-
tract existing before the change: Coombes v. Getz, 285 U. S. 434,
76 L. Ed. 866 (1932).

Furthermore, it can not be said that the mere legal disability of
a contracting party to deal with a contract can not be removed by
subsequent enabling legislation. If the disability is not recognized in
the contract and does not enter into the nature of the rights of either
party, and if no provision is made respecting such right if the dis-
ability be removed, such removal by statute does not impair the ob-
ligation of the contract. See Gray v. Monongahela Navigation Com-
pony, 2 W. & S. 156 (1841), where, at page 159, Chief Justice Gibson

said :
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‘¥ * * A orant of additional privileges to a corpora-
tion has cer‘ainly not been thought an invasion of the
contract which exists between it and subseribers to its
stock, * * *77

See also Cross v. The Peach Bottom Railway Co., 90 Pa. 392 (1879),
where the giving of additional privileges to a corporation was held
not to be an invasion of the contract of subscription for its stock.

The Act of May 25, 1878, P. L. 155, as amended by the Act of June
10, 1881, P. L. 107, No. 118, makes it a misdemeanor for any person,
bank, savings fund, building association or any corporation to re-
pledge any securities received for money lent or borrowed during
the continuance of the contract of hypothecation of such securities.
Its terms are repealed by the self-sustaining and unambiguous pro-
visions of the Aect of 1932, as far as the repledging of stock of a
building and loan association to a Federal ageney is concerned. The
Aect of 1878 is penal in its nature. No contractual rights under it
could have been created ; none survive its repeal.

Of course the repledge in any case can have, with respect to col-
lateral assigned to it, no higher rights than the building and loan
association enjoys. No repledge can adversely affect the rights of
the member-borrower. He is entitled to a return of his assigned stock
when he has paid the obligation it secures. His right to repay his
loan before maturity given him by the Aect of April 10, 1879, P. L.
16, as amended by the Act of April 30, 1929, P. L. 901, can not be
denied him.

An association should not repledge any shares of stock assigned
to it unless accompanied by the obligation of the member-borrower,
nor for an amount in excess of the amount remaining due on sucl
obligation at the time of the assignment. Were it to do otherwise,
the right of the member-borrower to a return of his property might
be destroyed and the officers of the association might be charged
with conversion.

The association should repay promptly to the repledgee any amounts
paid by the member-borrower, and when final payment has been made
by him, it should secure the return of his collateral. It may seem
elementary to state the foregoing and to say that ageucies of the
United States Government may be expected to be properly advised
as to the right of an association to borrow and to pledge. However,
it is well to make it clear that an association can not avail itself of
the provisions of the Act of 1932, if by so doing it takes away the
rights of a member-borrower.

We believe that the Act of 1932 is a valid and constitutional enact-
ment and that, subject to the limitations it imposes, it gives to build-
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ing and loan associations the powers it preseribes without adversely
affecting the rights of member-borrowers.

Therefore, you are advised that any building and loan association
under your supervision may within the limits prescribed by the Act
of July 28, 1932, pledge with the Reconstruction Finance Corporation,
or any other agency established under the authority of the United
States Government, except national banks, any bonds and mortgages
owned by it, or shares of its stock pledged to it, whether the contracts
with the member-borrowers giving it title to such assets were entered
into prior to or after July 28, 1932, without the necessity of consent
by the member-borrowers concerned.

Very truly yours,

DEPARTMENT OF JUSTICE,
HAROLD D. SAYLOR,
Deputy Attorney General.



